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TRIBAL SELF-GOVERNANCE 


WEDNESDAY, SEPTEMBER 20, 2006 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to notice, at 9:38 a.m. in room 485, 
Russell Senate Office Building, Hon. John McCain (chairman of the 
committee) presiding. 

Present: Senators McCain, Dorgan, and Murkowski. 

STATEMENT OF HON. JOHN McCAIN, U.S. SENATOR FROM 
ARIZONA, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS 

The Chairman. Good morning. This morning the committee will 
receive testimony on the Department of the Interior’s management 
of the Tribal Self-Governance Program. For many, it is hard to 
imagine that just a little over 30 years ago, the Federal Govern- 
ment was the sole provider of all or nearly all essential govern- 
mental services to Indian tribes and their members, including po- 
lice, fire, education, and health care services in Indian country. 

In 1975, Congress enacted the Indian Self-Determination and 
Education Assistance Act, Public Law 93-638. Since then. Congress 
has increasingly authorized Indian tribes to manage Federal pro- 
grams and assume control over their own affairs. Tribal self-gov- 
ernance aims to foster strong tribal governments and healthy res- 
ervation economies as mechanisms to further tribal government. 

Encouraged by the opportunities available under the act to oper- 
ate and shape BIA programs to be more responsive to their commu- 
nity needs, Indian tribes across the country actively sought to con- 
tract and compact with the BIA. As more tribes assumed control 
over their own affairs, there has been a corresponding reduction in 
the Federal bureaucracy and an improvement in the quality of 
services delivered to tribal members. 

Recently, however, many tribes have been reluctant to enter into 
new contracts or to expand their current contracts and compacts. 
Some tribes have even begun to retrocede contracts as authorized 
under the act. This hearing will provide an opportunity for the de- 
partment and invited tribal witnesses to offer their views and com- 
ments on these trends, and possible suggestions for resolving these 
challenges. 

The Chairman. Vice Chairman Dorgan is at a leadership meet- 
ing. He will be a few minutes late. In the meantime. Senator Mur- 
kowski? 
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STATEMENT OF HON. LISA MURKOWSKI, U.S. SENATOR FROM 

ALASKA 

Senator Murkowski. Thank you, Mr. Chairman, and good morn- 
ing. 

There is little dispute within Indian country that the policy of 
self-determination first enunciated by President Nixon is probably 
one of the best, if not the single best thing that this Federal Gov- 
ernment has ever done to help our Native people. Alaska tribes are 
100 percent self-governance for Indian Health Services program 
and they compact BIA program. Although none of the witnesses 
today are from Alaska, so many of the concerns they are going to 
discuss are shared by Alaska self-governance tribes. 

The premise of self-determination is that Native people are 
stronger when they deliver Federal programs and services to their 
people, rather than rely on the Federal Government for service de- 
livery. The quality of service delivery is higher when the people 
who deliver those services are directly accountable to tribal mem- 
bers. The opportunities for Native employment are greater. 

Before self-governance came to Alaska, there were very few op- 
portunities for our Native institutions to employ returning grad- 
uates from college and post-graduate programs. The self-govern- 
ance institutions in Alaska have emerged as employers of choice for 
our Native young people. 

This committee wonders with good reason why self-governance is 
not more popular around the country, and we need look no further 
than the tribes which have enthusiastically taken on Federal re- 
sponsibilities under their self-governance compacts, but have then 
discovered that the Federal Government is unwilling to live up to 
its responsibilities under those compacts. 

The lack of funding for contract support costs, which have been 
promised under the Indian Self-Determination Act and self-govern- 
ance compacts leads the list of concerns that I frequently hear from 
Alaska tribes. I would hope this morning each of the witnesses will 
address themselves to the question of whether inadequate contract 
support costs deterred tribes from entering into self-governance 
compacts. 

Now, we hear that BIA is giving their employees cost of living 
increases, but will not fund cost of living increases for tribal em- 
ployees who perform the same functions under the self-governance 
compacts. While it is true that tribes can ask the Federal Govern- 
ment to take back the responsibility for delivering programs and 
services, self-governance is truly a matter of pride. Self-governance 
tribes will squeeze as much as they can out of a dollar, but more 
and more I am hearing that there is less and less to squeeze. 

I am pleased that the committee is turning its attention to the 
issues of self-governance tribes today. I am hopeful that this hear- 
ing will lay the groundwork for continued dialog, the 110th Con- 
gress and I appreciate your initiative on this, Mr. Chairman. 

Thank you. 

The Chairman. Thank you. 

Mr. Skibine, please come sit down, the Acting Deputy Assistant 
Secretary of Policy and Economic Development for Indian Affairs at 
the U.S. Department of the Interior, and old friend of the commit- 
tee. He is accompanied by? 
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Mr. Skibine. I am accompanied by Ken Reinfeld, who is the Act- 
ing Director of the Office of Self-Governance. 

The Chairman. Good, thank you. Welcome. Please proceed. 

STATEMENT OF GEORGE SKIBINE, ACTING DEPUTY ASSIST- 
ANT SECRETARY, POLICY AND ECONOMIC DEVELOPMENT 

FOR INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, AC- 
COMPANIED BY KEN REINFELD, ACTING DIRECTOR, OFFICE 

OF SELF-GOVERNANCE 

Mr. Skibine. Thank you very much, Mr. Chairman, Senator Mur- 
kowski. I am pleased to be here today to present testimony on the 
oversight hearing on tribal self-governance. 

Essentially, I think my comments have been furnished to the 
committee and my statement will be made part of the record. 

The Chairman. Without objection. 

Mr. Skibine. Okay, thank you. 

The self-governance program started in 1991 with seven tribes 
for about approximately $27 million. In 2006, there were 91 fund- 
ing agreements providing services to 231 tribes for $300 million. So 
the program has been extremely successful since its inception and 
the department strongly supports self-governance as an exercise of 
tribal sovereignty and self-determination. 

Its framework is one of administrative flexibility, which allows 
tribes to determine for themselves what are their program prior- 
ities. We have been essentially one of the success stories, I think, 
for the Administration since its inception. 

Indian tribes, of course, may negotiate a non-BIA funding agree- 
ments for programs which are of special geographical, cultural and 
historical significance to the tribe, and they are first negotiating 
funding agreements with the BIA or other Interior agencies for pro- 
grams which are available to Indians because of their status as In- 
dians. Each year, the department publishes a list of available pro- 
grams for inclusion in funding agreements to be negotiated by Inte- 
rior bureaus other than the BIA. Currently, there are funding 
agreements with the Bureau of Land Management, the Bureau of 
Reclamation, the National Park Service, the U.S. Fish and Wildlife 
Service, and the Office of Special Trustee. Overall, approximately 
14 agreements. 

In addition, one of the policies of the Assistant Secretary for In- 
dian Affairs is to hold quarterly meetings with the Self-Governance 
Advisory Committee to discuss and resolve issues of mutual inter- 
est. We participate in yearly self-governance conferences at the 
tribes’ invitation. So we are essentially involved with self-govern- 
ance tribes on a consultation basis pretty much year-round, so that 
we are well aware to feel the pulse of the tribes when it comes to 
issues facing those tribes in the self-governance program. 

Finally, we are currently working with the title IV tribal self-gov- 
ernance task force to explore the need for amendments to title IV. 
The Secretary’s office asked me this year to lead the department’s 
team in this effort because there was some frustration on the parts 
of tribes and within our Administration over the length of time it 
was taking the department to move forward on the negotiations. So 
at this point, I hope that progress can be made in reaching mutu- 
ally acceptable solutions to the issues raised by the proposed 
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amendments. I am sure some of the tribal witnesses will testify on 
that issue. 

We did submit a list of issues we have with the proposed amend- 
ments. The tribes have responded and we are now looking forward 
to starting a negotiation meeting with the Tribal Advisory Commit- 
tee and hopefully we can resolve most, if not all, of the issues that 
are of concern. 

Finally, I point out in my testimony that the department this 
year issued a national policy on contract support costs, and hope- 
fully that policy will help alleviate some of the issues regarding 
contract support funding and having the money accessible to tribes. 

With that, I will complete my comments, and I am pleased to an- 
swer any questions you may have. 

Thank you. 

[Prepared statement of Mr. Skibine appears in appendix.] 

The Chairman. How many years have you been dealing with 
these issues? 

Mr. Skibine. Excuse me? 

The Chairman. How many years have you been dealing with Na- 
tive American issues? 

Mr. Skibine. With Native American issues, myself? About 29 
years. 

The Chairman. About 29 years. And we saw when self-deter- 
mination and self-governance began that it was a great success, in 
1975. Right? We saw more and more tribes taking advantage of 
self-governance contracting, because that is the whole theory of our 
treatment of Indian tribes, to allow them to self-govern as much as 
possible. By weaning themselves away from the BIA, IHS, and oth- 
ers, they were able to exercise much more self-governance. Right? 

Mr. Skibine. That is correct. 

The Chairman. How do you account for what appears to be a ret- 
rograde of tribes exercising self-governance and the lack of addi- 
tional tribes seeking the ability to do so? It seems to fly in the face 
of everything that tribes seek and what we as a Nation want tribes 
to be able to do? 

Mr. Skibine. Mr. Chairman, I am, and I stand to be corrected by 
my acting director, but I am not aware that we are having a re- 
gression in the number of tribes that participate in the self-govern- 
ance program. It is true that the number of tribes seeking self-gov- 
ernance contracts has slowed progressively down because ulti- 
mately we have reached a certain plateau and we are certainly 
open to have more tribes participate in self-governance. I think ul- 
timately tribes, it is their decision of whether to enter into self-gov- 
ernance compacts or not. 

The Chairman. In the 1980’s when I first started getting in- 
volved in Native American issues from a legislative standpoint, 
self-governance seemed to be the way that we thought all tribes 
were going to go. And now, many of the major, largest tribes have 
not done so. Would you like to comment? 

Mr. Reinfeld. Self-governance began in 1991. You are talking 
about, since 1975, the contracting, the 638 contracting. 

The Chairman. Yes. 

Mr. Reinfeld. One of the requirements to get into self-govern- 
ance is to have been operating successfully a contract for 3 years. 
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So contracting has diminished because some of these tribes, all of 
these tribes have come into self-governance. 

The Chairman. So we don’t have any problems? 

Mr. Reinfeld. I didn’t say that. 

Mr. Skibine. I guess maybe we are not having, in the self-gov- 
ernance, under title IV, we have seen a steady increase and no re- 
duction in the number of tribes. There has been a leveling off of 
the number of tribes entering into self-governance compacts be- 
cause many tribes, at their option, may decide that they want to 
continue having 638 contracts under title I of the act, or want di- 
rect services for whatever reason. It is really their decision. 

If we have a problem with tribes wanting to enter into self-gov- 
ernance and not doing so, then we need to hear from tribes that 
that is the case. I think we have not heard that. 

The Chairman. Okay. Here is what we are going to hear from 
the witnesses, that there are bureaucratic obstacles, and there are 
other impediments that discourage tribes. For example, the com- 
mittee has been informed that the BIA is not releasing the full 
amount of funding appropriated for self-governance and that these 
administrative hold-backs account for as much as 5 to 10 percent 
of the funds authorized. The Ak Chin people tell us that, and oth- 
ers. 

Why is that occurring? Why would we hold back 5 to 10 percent 
of the funding? 

Mr. Skibine. I think that there may have been a hold-back be- 
cause of congressional rescissions that were essentially held back 
against all of our budgets, whether central office of tribes, pending 
knowing exactly whether there was going to be some rescission. I 
am not all that familiar with the inner working of the budget-area 
issues. If you want, we can look and ask our Office of Administra- 
tion to look into that. 

The Chairman. Well, we are also told the BIA sometimes doesn’t 
distribute funding in a timely fashion. Is that legitimate? 

Mr. Skibine. Do you have any comments on that? 

Mr. Reinfeld. Yes; there are certain funds that do get to our of- 
fice late in the fiscal year and don’t get to the tribes. 

Mr. Skibine. But why is that? 

Mr. Reinfeld. Well, it depends on the particular program. Fed- 
eral Highway funds is one of those. The methodology for contract 
support and welfare assistance gets to the tribe in two install- 
ments, so some of it gets later in the year when there is a better 
knowledge of the needs, the full need level that could be funded. 
Those are capped appropriations, so the tribe does not get 100 per- 
cent, but there is a pro-rata reduction to keep it within the appro- 
priation limit. 

The Chairman. Let me get this straight. The tribe enters into a 
contract with somebody to provide a certain service and they agree 
to pay that contract to that organization, whatever it may be, only 
they don’t get the full amount of money to pay it. Now, if I were 
a tribe, I would say to heck with that. I will just let the Govern- 
ment pay it. 

Mr. Reinfeld. The appropriation language does limit the amount 
that can be spent for the contract support and for the welfare as- 
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sistance. So to keep within that appropriated level or ceiling, it is 
pro-rata reduced for all the tribes. 

The Chairman. The IHS tells us that approximately one-half of 
its budget goes to tribes through self-governance contracts and 
compacts. I think that in your written testimony, you tell us tribes 
have only contracted for $300 million in the BIA programs. It 
seems to me IHS has been more successful than the BIA. Is that 
a legitimate comment? 

Mr. Skibine. I am not familiar with the IHS program and fund- 
ing, Mr. Chairman. 

The Chairman. Senator Murkowski. 

Senator Murkowski. Thank you. 

I don’t know if I heard an answer there in the exchange with the 
Chairman, but in my opening statement I asked for the witnesses 
to address the question of whether or not inadequate contract sup- 
port costs are deterring tribes from entering into self-governance 
compacts. I am not sure if you acknowledge that you agree there 
is a deterrent effect, if we are not adequately funding the contract 
support costs. 

Mr. Skibine. I am not sure if there is a deterrent for the tribe. 
They can address that better than I can. I think that what we have 
done this year to try to ameliorate the situation with contract sup- 
port is adopt this national policy, for which we have the following 
objectives. It will stabilize funding to each tribe from year to year. 
It will expedite payments for each tribe, and it will respect the 
Act’s prohibition against reducing contract amounts from one year 
to the next. 

The policy accomplishes these goals by requiring that, subject to 
appropriations, a tribe be paid the same amount it was paid in the 
preceding year. It allows the payment to be made very early in the 
fiscal year, and the only restriction is that the BIA must ensure 
that tribes do not receive more than 100 percent of its total re- 
quirements. 

So the adoption of this policy certainly represents forward 
progress in the area of self-governance. We believe that it will sig- 
nificantly improve administrative flexibility and fiscal stability for 
tribes with funding agreements. To implement the funding aspect 
of the policy, the President’s 2007 budget included a 14-percent in- 
crease for contract support costs. 

Senator Murkowski. So do you consider this full funding for con- 
tract support? 

Mr. Skibine. I am not sure that it is or not. 

Do you have any comment on that? 

Mr. Reinfeld. It remains to be seen, according to what the needs 
are. It may not be. I do want to add that self-governance tribes re- 
ceive contract support on the same basis as contracting tribes. 

Senator Murkowski. Did you mention, Mr. Skibine, in your ini- 
tial comments, that there is a report due out on the contract sup- 
port costs? You mentioned the national policy. 

Mr. Skibine. Yes; the national policy that we have adopted. 

Senator Murkowski. Okay. And that policy was adopted how 
long ago? 

Mr. Skibine. It was adopted this year. 
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Senator Murkowski. So this next fiscal year will be the first 
time that it is actually in place? 

Mr. Skibine. That is correct. 

Senator Murkowski. Let me ask you about the PART require- 
ment. 0MB requires that Federal agencies justify their programs 
using the program assessment review tool. One of the concerns 
that we have heard from our tribes is that, well, self-governance 
is working for them. They have concerns that BIA is not collecting 
the data necessary to justify the program. Can you give me your 
thoughts on this? What are we doing to address this concern? 

Mr. Reinfeld. I think that the department is changing its stra- 
tegic plan so that the data that is to be measured in that process, 
in the Government Performance and Results Act process [GPRA], 
is going to be more relevant to the tribes’ activities. 

Senator Murkowski. It is not my understanding that it is rel- 
evancy so much as just the data is not being collected. Is there 
going to be an effort to step that up to make sure that we have 
the data that is needed for this review or required by this review? 

Mr. Reinfeld. We have put in the funding agreements provi- 
sions which tribes are agreeing to provide the Government Per- 
formance and Results Act, which is one of the first steps in the 
PART process. So yes, we have moved forward on that. 

Senator Murkowski. Thank you, Mr. Chairman. 

The Chairman. Let me just get this straight. The tribe enters 
into a contract for a certain service for a certain amount of money. 
But because of budgetary constraints or acts by the Appropriations 
Committee, there is not enough money, so they don’t pay them as 
much as they originally contracted to pay. Is that correct? 

Mr. Reinfeld. The provision in the fund agreement says that it 
is just an estimate and we really don’t know until the year goes 
on. 

The Chairman. What is just an estimate? 

Mr. Reinfeld. For the, like, welfare assistance. They don’t know 
what their need is going to be on contract support. They don’t know 
what their need is. So it is an estimated amount and it is going 
to be based on the indirect cost rate that is negotiated. So it is de- 
pendent on how many funds they get, and it is a certain percentage 
of that. Part of the funding is non-recurring. 

The Chairman. That is interesting, but again, is it a fact that 
the tribe enters into a contract for certain services, and that con- 
tract, they are able to do that under self-governance. Right? 

Mr. Skibine. Yes. 

The Chairman. Okay. So they enter into that contract and they 
say they will pay them a certain amount of money to perform that 
service, but then because of appropriations cutbacks, you may not 
have sufficient money to allow them to pay the commitments under 
that contract. Is that correct? 

Mr. Skibine. Yes. 

The Chairman. Well, I wonder what would happen if we did that 
with the defense contractors? I mean, that would be interesting. It 
would be a fascinating experience. 

Mr. Reinfeld. We do have a provision in the funding agree- 
ments. We negotiate off the President’s budget. 
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The Chairman. Excuse me. But the tribes are negotiating off of 
what their needs are. They are contracting-out a certain service. 
Right? 

Mr. Reinfeld. We do adjust according to the appropriation, and 
that is a provision. 

The Chairman. Have you ever adjusted up? 

Mr. Reinfeld. Yes. 

The Chairman. You have? 

Mr. Reinfeld. If Congress appropriates more dollars for a pro- 
gram, yes, they get more dollars. 

The Chairman. So again, suppose that our defense contractors 
were dependent upon how much money the Appropriations Com- 
mittee appropriates for a certain program, and I am sorry we didn’t 
have enough, so we are not going to pay you completely. I mean, 
that doesn’t make any sense. 

Mr. Reinfeld. We roll up their base funding into one number 
and then adjust it. There is also not only if the President’s budget 
is greater than the appropriated amount, then we reduce it to the 
appropriation. But we also add the pay costs to it, so any increases. 
One time, there was TPA increase, tribal priority allocation in- 
creases, that were also added. So I mean, tribes are not only get- 
ting reductions, but they are getting increases just by the nature 
of how it is formulated. 

The Chairman. But is it true that some contracts are not given 
sufficient amount of money to fulfill the obligation under that con- 
tract? Is that true? 

Mr. Reinfeld. We have pro rata reduced contract support and 
that is true for that. 

The Chairman. For contract support? 

Mr. Reinfeld. Yes. 

The Chairman. If I were the guy doing the contracting, I would 
say, I am not sure I want to get into this contract if I could be paid 
5 or 10 percent less than what I entered into. In fact, I think I 
would see you in court. 

Senator Dorgan has just arrived. Do you have anything? 

Senator Dorgan. Mr. Chairman, let me offer my regret that I 
was detained at another meeting, but thank you both for being 
here. I will defer questions. 

The Chairman. Well, thank you. We will get more into this, but 
really, Mr. Skibine, we have known each other for a long time. It 
just doesn’t seem appropriate to me that as we encourage tribes to 
contract out for certain services, and they are making the decision 
to do it, and then they obviously should have guidance as to how 
much money they can contract out for. I am sure that that is the 
case. But if they can’t pay their bills, then it seems to me that that 
is not a very attractive way of doing business, where if they would 
just rely on the Federal Government to do the contracting, the Fed- 
eral Government very rarely does not pay its bills. So I can see 
why this might be a disincentive. 

Do you see my point? 

Mr. Skibine. Yes; I see your point. We will certainly look into 
that. 

The Chairman. All right. I would appreciate it. Thank you. It is 
good to see you all again. Thanks for coming. 
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Mr. Skibine. Thank you very much. 

The Chairman. Our next panel is Delia M. Carlyle, chairwoman 
of the Ak Chin Indian Community; Floyd Jourdain, chairman of 
the Red Lake Band of Chippewas; Melanie Benjamin, chairwoman 
of the Mille Lacs Band Assembly; and Ron Allen, chairman of the 
Jamestown S’Klallam Tribe, an old friend of the committee. 

We will begin with Delia M. Carlyle, since she hails from the 
great State of Arizona, a prerogative of the Chair. [Laughter.] 

STATEMENT OF DELIA M. CARLYLE, CHAIRWOMAN, AK CHIN 
INDIAN COMMUNITY COUNCIL 

Ms. Carlyle. Good morning, Mr. Chairman, Mr. Vice Chairman, 
and Senator Murkowski. 

My name is Delia Carlyle and I am currently the chairman of the 
Ak Chin Indian Community. 

The Chairman. Located? 

Ms. Carlyle. Okay. I have that coming up, sir. 

The Chairman. Okay. 

Ms. Carlyle. Our reservation was established in May 1912 and 
was originally comprised of over 47,000 acres. In the same year, 3 
months later, our reservation was reduced by more than one-half, 
to its present-day size of just under 22,000 acres. My community 
is located approximately 35 miles south of Phoenix, AZ, and near 
my sister tribe of the Gila River Indian Reservation. We are a 
small, but proud tribe, of 767 enrolled members. 

Today, my community is being significantly impacted by hyper- 
growth in our area. We were once a small rural farming village, 
but today my area is one of the fastest growing suburbs of Phoenix, 
if not also in the United States. The explosive growth has also 
brought big-city problems to my community, which adversely affect 
our air, water, land, culture, traditions and our own tribal mem- 
bers. 

Thus the need for timely and full-funded self-governance pro- 
grams is more important than ever to assist my community in pro- 
viding necessary services for our tribal members. I am here today 
to speak about self-governance programs as they pertain to my 
community. 

At Ak Chin, we have social services, criminal investigator, edu- 
cation, roads maintenance and other consolidated tribal govern- 
ment programs which includes the courts, enrollment, adult edu- 
cation, Band adult education in our self-governance compact. In 
theory, self-governance was intended to allow an Indian tribe to 
consolidate all its BIA 638 program funds and reporting require- 
ments into one self-governance compact. The primary objective of 
self-governance programs is to enable the tribe, not the BIA, to op- 
erate its own tribal programs. 

Unfortunately, self-governance programs have strayed away from 
their original intent to strengthen Indian self-determination and 
self-sufficiency. 

One of our biggest problems for my tribe’s self-governance pro- 
gram is that the BIA’s Office of Self-Governance has become an ad- 
ditional layer of BIA bureaucracy. The problem is that our nego- 
tiator is not a local person. The individual is located over 1,000 
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miles away and three States away in Vancouver, WA. Thus, they 
do not know the local resources of our area. 

Another example is that my trihe may need a social worker, 
teacher, nurse, therapist, or police officer to help implement a self- 
governance program. Because there are no local resources through 
the OSG, my trihe has to turn to the BIA agency and/or regional 
office for administrative and technical support to implement and 
operate our self-governance programs. This creates several prob- 
lems. 

First, there is no local BIA support because of the BIA’s agency 
or regional office lost their technical support person, who was let 
go or reassigned when OSG took over the program administration. 
Furthermore, tribes may be stuck in the middle of an OSG and 
agency regional office turf battle. At times, tribes pay the price for 
BIA internal strife when an agency office loses personnel and fund- 
ing to the OSG. The result is that the tribe gets the bureaucratic 
runaround instead of its questions answered. 

In addition, technical assistance funding is practically gone. This 
hurts tribal program development because of the lack of BIA pro- 
gram technical assistance and support. This is especially true for 
navigating through the complex funding formula process. 

Besides a lack of adequate funding for tribal programs, a huge 
problem is getting the available self-governance funding drawn 
down to my tribe. These funds are already authorized and appro- 
priated, but my tribe gets excuse after excuse from OSG that the 
BIA central office has not forwarded the funds. 

For example, in my case, my tribe has not yet received our fiscal 
year 2004 reservation roads funding. Because of my area’s hyper- 
growth, roadway infrastructure is a major need. From 2004 to the 
present, we were promised almost $200,000 for road construction 
from OSG. Based on that information, we planned and negotiated, 
along with State and local county officials, for a joint roadway 
project to help alleviate the mass congestion of traffic going 
through the main road in my village. The road was built, but the 
funding has yet to come. 

Therefore, my tribe had to cover the funding gap, which meant 
that other tribal programs such as meals services to our elders, as 
well as budget cuts to early childhood development programs, as 
examples, were used to make up for the self-governance shortfall. 

Finally, we have recently been informed by OSG that the funding 
should be available soon, but the amount is less than originally 
promised. 

Another glaring problem is the expanded use of administrative 
hold-backs by the BIA. In short, the BIA central office is not releas- 
ing the full amount of authorized and appropriated funds for tribes, 
and holding back about 5 percent to 10 percent of tribally ear- 
marked funds. This is a direct violation of section 405 of the Inte- 
rior Appropriations Act, which requires any hold-backs to be ap- 
proved by the Appropriations Committee. To this date, there has 
been no such approval. 

In some cases, the BIA claims that hurricane relief or Cobell liti- 
gation fees consumed the funds. In addition, at times we have also 
been told by staff within the BIA that instead of the funds going 
to the tribes, those funds were returned to the Treasury. In any 
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case, the funds are not going to tribal programs. As a result, tribes 
have to cut other much-needed tribal programs to make up for the 
hold-backs. 

We offer the following recommendations to hopefully resolve 
some of these problems. First, positive impact comes simply from 
the BIA following Federal law and not enabling administrative 
hold-backs. It seems that streamlining the funding process would 
be another good start. There are still too many bureaucratic layers 
involved. It should not take over 2 years to have funds drawn down 
to my tribe or any other tribe. We rely on the promised self-govern- 
ance funding and incorporate those funds into our annual budgets. 
If we do not receive those funds, we have to make cuts from other 
important tribal programs, which impact our elders, youth, and all 
our tribal members. 

In addition, we respectfully recommend having local negotiators, 
limiting the number of tribes per negotiator, and rewarding good 
negotiators, while getting rid of the ineffective ones. 

In conclusion, Mr. Chairman and committee members, I would 
like to thank all of you for this opportunity. Our community has 
high hopes that this committee will address the problems of self- 
governance and we look forward to working with you toward solu- 
tions. 

Thank you. 

[Prepared statement of Ms. Carlyle appears in appendix.] 

The Chairman. Thank you very much. 

Floyd Jourdain? Is that the proper pronunciation, sir? 

Mr. Jourdain. Yes. 

The Chairman. Thank you. Welcome. 

Mr. Jourdain. And I agree, Arizona is a beautiful State. [Laugh- 
ter.] 

The Chairman. Thank you. 

STATEMENT OF FLOYD JOURDAIN, Jr., CHAIRMAN, RED LAKE 
BAND OF CHIPPEWA INDIANS OF MINNESOTA 

Mr. Jourdain. Mr. Chairman, Mr. Vice Chairman, members of 
the committee, good morning. Thank you for this opportunity to 
present our issue today and provide the testimony on behalf of the 
Red Lake Band of Chippewa Indians in Northwestern Minnesota. 

I will focus my remarks on the harsh impacts on my tribe and 
on other tribes that have been caused by the failure of the BIA, the 
0MB and the Congress to fully fund pay cost increases for self-gov- 
ernance programs. As an aside, I want to add that the Red Lake 
Band supports the bootstrap amendment that Chief Executive Ben- 
jamin and Chairman Allen have testified upon, and having title V 
authority applied to our title IV agreement would help Red Lake 
in our ongoing negotiations with the BIA. 

To my main point, under Public Law 93-638, tribal employees do 
what Federal employees previously did for tribes. Congress has reg- 
ularly encouraged the Administration to treat 93-638 tribal em- 
ployees the same as BIA employees are treated with respect to pay 
cost increases and other fixed costs. Because Congress and the Ad- 
ministration have failed to fully fund these costs, Indian tribes 
have been forced to either absorb the pay cost increases by reduc- 
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ing services, or to deny tribal employees the pay cost increases re- 
ceived by their Federal colleagues. 

As a result, the House Appropriations Subcommittee wrote in its 
fiscal year 2005 Interior report 

Absorption of costs associated with the Federal pay increases and other unfunded 
fixed costs cannot continue indefinitely without further eroding core program capa- 
bilities. 

Over the past 3 years, the Indian programs have absorbed over 
$500 million in unfunded costs. Reducing Indian services by $500 
million every 3 years in order to pay our tribal employees their 
basic cost of living increases is not a choice tribes like Red Lake 
can live with. 

My written testimony sets out in detail the painful funding cuts 
that the Red Lake Band has endured in the past 5 years. I will 
briefly summarize these cuts. For fiscal year 2006, we timely sub- 
mitted our pay cost worksheet to BIA. If fully funded, that would 
have given us an increase of over $260,000. The President re- 
quested and the Congress enacted fully funded pay costs for the 
Department of the Interior in fiscal year 2006, but BIA gave us 
only $97,000. 

Why was Red Lake shortchanged $153,000? It turns out BIA did 
not collect some pay cost worksheets from other tribes when 0MB 
was calculating a totally funded Interior need. So BIA decided to 
distribute erroneously smaller amounts pro rata among other 
tribes. Once again, tribes like Red Lake had to pay for BIA’s mis- 
takes. 

For fiscal year 2002, there apparently was such acrimony be- 
tween the BIA budget office and Interior’s Office of Self-Govern- 
ance that when OSG missed a deadline for submitting pay cost in- 
formation on self-governance tribes to BIA, $3.3 million was not in- 
cluded in the request that went to 0MB and the Congress. When 
we learned about this mistake, we pleaded with the Congress to 
correct it. The House added $3.3 million, but at conference with the 
Senate, that amount was halved. So BIA pro-rated the shortfall to 
all tribes. Once again, tribes like Red Lake had to pay for Interior’s 
mistakes. 

For fiscal year 2003, 2004, and 2005, Red Lake believes the BIA 
has miscalculated Red Lake’s proper share of the limited pay cost 
funding that was requested and appropriated. We have repeatedly 
asked BIA to report to us how it calculated our share for those 
years. They have repeatedly failed to give us the report. We even 
made BIA promise in our legally binding self-governance funding 
agreement last year to provide us with this information by April 
1 of this year. The date has come and gone without the BIA report. 

Mr. Chairman, the BIA’s neglect and disinterest in self-govern- 
ance borders on hostility because we insist on being dealt with fair- 
ly and honestly. Must a tribe like Red Lake sue the Secretary just 
to get something done? This year marks Red Lake’s 10th anniver- 
sary under self-governance, but is there cause for celebration? 

Certainly, there have been some good things that have come 
under self-governance, and I describe a few of them in my written 
testimony. Yet the fact is that prior to fiscal year 1996, the Red 
Lake Band enjoyed relatively stable funding for our tribal priority 
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programs, and even saw an occasional increase for the cost of infla- 
tion. 

Then, beginning with the devastating $100 million cut to the 
TPA in fiscal year 1996 when Senator Gorton was an Appropria- 
tions Chairman, Red Lake saw in that year alone a sudden reduc- 
tion of 16 percent to 18 percent in funding for our core service pro- 
grams, including law enforcement, fire protection, social services 
and natural resources. That was the year we began self-governance 
and we have never recovered, what with the mandatory and tar- 
geted rescissions and pay cost cuts. 

No matter how efficient we have become at spending our funds 
as a result of self-governance authority, we have gone backward be- 
cause of all the funding cuts and BIA miscalculations of our pay 
cost increases. Core service funding is less today than 1 decade ago. 
Contract support has been chronically inadequate and uncontrol- 
lable fixed costs have not been funded. 

It might seem easiest for some tribes to simply revert back to 
BIA direct service. At least the BIA service providers would get 
their annual and step pay increases. But is that really in our best 
interest? Red Lake does not think so. We want to continue on the 
self-governance path, but we will need your continued help, Mr. 
Chairman, and that of this committee, to ensure that self-govern- 
ance tribes are treated fairly by the BIA, by Interior’s Budget Of- 
fice, by 0MB and by the appropriators. 

To that end, we have a couple of requests we have outlined in 
my written testimony. We suggest a series of questions for you to 
consider asking the department, and some of them you have asked 
today; a letter to trigger a GAO investigation of the pay cost 
debacles at Interior; and a request that you demand that the de- 
partment immediately provide the Red Lake Band with the pay 
cost report promised to us by April 1, 2006; and provide us with 
the funds that should have been given us in prior years and add 
them to our base funding in future years. We need your help and 
we need the help of this committee. 

In closing, Mr. Chairman, the failure to fully fund tribes’ uncon- 
trollable costs, especially pay costs, during the last 5 fiscal years, 
has caused serious and irreparable harm to tribal core service pro- 
grams. Errors, omissions, and miscalculations on the part of the 
BIA have compounded this problem. These matters are clearly a 
disincentive for tribes to continue participating in or to expand 
their participation in self-governance. 

On behalf of the Red Lake Band and tribes across the country, 
thank you for asking me to testify today. I appreciate the oppor- 
tunity and for your assistance in drawing attention to the matters 
that I have presented today. 

Thank you. 

[Prepared statement of Mr. Jourdain appears in appendix.] 

The Chairman. Thank you very much. 

Chairwoman Benjamin, welcome. 
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STATEMENT OF MELANIE BENJAMIN, CHAIRWOMAN, MILLE 
LACS BAND ASSEMBLY 

Ms. Benjamin. Good morning, Mr. Chairman and members of 
the committee. You have my written statement, so I will be brief. 
I also want to say Arizona is a beautiful State. [Laughter.] 

The Chairman. Thank you. 

Ms. Benjamin. The Mille Lacs Band of Ojibwe has been among 
a handful of Indian tribes that have 

The Chairman. Senator Dorgan says that is not a requirement 
for witnesses. [Laughter.] 

Ms. Benjamin. The Mille Lacs of Ojibwe has been among a hand- 
ful of Indian tribes that have devoted countless hours over the past 
18 years to the task of shaping Federal-tribal self-governance laws, 
regulations, and practice. Our former tribal Chairman Arthur 
Gahbow was among the 10 tribal leaders who met in Kansas City 
under the name of the Alliance of American Indian Leaders in 
1988. They were led by Roger Jourdain and Wendell Chino. As a 
group, they first proposed the concept of self-governance. 

Our goal has always been to expand tribal participation in self- 
governance. But to do that, we must remove the obstacles. It is no 
secret that generally speaking the Federal bureaucracies are 
threatened by any expansion of tribal self-governance because it re- 
sults in a shift of power, money and job away from the Federal 
agencies and into tribal government employees. 

From the beginning, our tribal allies in Congress such as you, 
Mr. Chairman, have had to push self-governance laws without sup- 
port from the Administration. Today, we are here to report that 
after 6 years, we have been unable to persuade the Department of 
the Interior to support detailed reform legislation. We only want to 
bring the title IV BIA self-governance statute into conformity with 
the title V Indian Health Service self-governance statute. 

So we ask that, as an interim measure, the Congress pass a sim- 
ple technical bootstrap amendment. We realize that these are the 
closing days of Congress, yet this amendment is so important. It 
will provide interim relief to expand tribal self-governance at BIA. 
The bootstrap amendment would simply capture the improvements 
made by Congress in 2000 regarding Indian Health Service and ex- 
tend them to the BIA and Interior at the option of the tribes. 

Put another way, it would allow self-governance tribes to apply 
other provisions of Public Law 93-638, especially title V, to their 
BIA self-governance agreement. The bootstrap would immediately 
make self-governance more attractive to tribes because it will, first, 
increase tribal flexibility in the administration of our programs; 
second, produce cost savings by allowing tribes to conform our BIA- 
funded administrative practices to our Indian Health Service-fund- 
ed administrative practices; third, expand eligibility and simplify 
the application process; fourth, shorten negotiations by applying 
time lines for decisions in dispute resolution; and fifth, expand in- 
vestment authority over advanced funds. 

It is a very cautious approach to reform because it would apply 
to only existing law and authority from title V to Interior self-gov- 
ernance agreements. This is a law that has been working well for 
the past 6 years at Indian Health Service. It is time to allow tribes 
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and BIA self-governance compacts to take advantage of these im- 
provements. 

From its beginning days, the goal of tribal self-governance has 
been to allow Indian tribes to redesign pro^ams to better meet the 
needs of our people and to allow us to prioritize the funds ourselves 
to address the needs with administrative efficiency. The bootstrap 
amendment would help us achieve these goals. 

On behalf of the Mille Lacs Band of Ojibwe, I thank you, Mr. 
Chairman, for considering it and urge its swift passage. 

Thank you. 

[Prepared statement of Ms. Benjamin appears in appendix.] 

The Chairman. Thank you very much. 

Ron Allen, welcome back. 

STATEMENT OF W. RON ALLEN, CHAIRMAN, JAMESTOWN 
S’KLALLAM TRIBE 

Mr. Allen. Thank you, Mr. Chairman. It is always an honor to 
be here before you and this distinguished body, so I am very hon- 
ored to be here. So I thank you and the vice chairman for inviting 
me. 

For the record, I am Ron Allen, chairman for the Jamestown 
S’Klallam Tribe. You have my testimony, and I am submitting it 
for the record. 

The Chairman. The written statement of all the witnesses will 
be made a part of the record. 

Mr. Allen. Thank you, sir. 

Senator Dorgan. Mr. Allen, would you like to tell us your 
thoughts about Arizona? [Laughter.] 

The Chairman. Or North Dakota. 

Mr. Allen. It is hot. [Laughter.] 

I am from the Northwest. We like it a little cooler up there, but 
not as cool as it gets in North Dakota in the wintertime, mind you. 

Anyhow, I am very honored to be here with my colleagues with 
regard to self-governance. Self-governance, as Melanie had pointed 
out, has been advancing since 1988. I am very honored to have 
been a part of that process. I remember Chairman Roger Jourdain, 
Chairman Art Gahbow, and Joe DeLaCruz from the Quinault Na- 
tion, Wendell Chino and Alex Lindeman from the Rosebud, and Ed 
Thomas from Tlingit-Haida. 

There were 10 of us who wanted to move this agenda forward. 
I am very, very delighted that we have been moving forward, but 
we are here before you to talk about why it has slowed down, why 
we are now entering a new phase of struggles with the Administra- 
tion and with the advancement of this very progressive concept of 
empowering tribes. That is what self-governance and self-deter- 
mination is all about. It is empowering tribes to take care of our- 
selves, because we can be more efficient with the limited Federal 
dollars that are made available for our people than any other sys- 
tem that exists. We have shown that. 

We have written books and have countless examples of how effi- 
cient that we can be. You have seen it move forward from 1988 to 
the enactment of title IV in 1994 and enactment of title V in 2000. 
As Melanie Benjamin has advocated, we are looking forward to an- 
other step progressively forward. 
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You have asked some interesting questions earlier with the Ad- 
ministration. Why are we slowing down? What is going on? What 
is the problem? Chairwoman Carlyle talked about her experiences 
down in Arizona. Quite frankly, you have an Administration who 
is digging in their heels. Self-governance moved forward very pro- 
gressively and it has been shown to be quite successful. But now 
you have a bureaucracy that really does not want to let go. And 
that has been always the historical challenge, to let go of Indian 
affairs, to let us control our own destiny. And they don’t want to 
let go. 

So you have a concept out there called inherent Federal function. 
You have a concept called residual funding that goes with inherent 
Federal function, that only the Federal Government can do, that 
quote/unquote, the tribes cannot do. The question is, now, is that 
starting to grow? The answer is yes. They are starting to come up 
with new ways of couching what they can do and only they can do, 
and we can’t do, and they need more resources. 

So when you look at available dollars that are made available to 
the tribe, they are becoming less and less and less. So con- 
sequently, tribes who are interested are looking at this picture and 
saying, there is a problem with this picture because you are not let- 
ting go of the system. The way it was conceptually back when we 
began this process in the 1990’s was that as we took over more of 
the Federal system, you should see a marked diminishment of the 
Federal system because their role has changed in terms of their li- 
aison with the Congress, with regard to what the tribe is doing 
with those dollars. So those dollars should reciprocate as the sys- 
tem adjusts down, and the tribes grow in their strength, and we 
report to you the successes of what we are achieving. 

That was what was happening, and now it is starting to slow 
down. We came before you after 1994 and advocated an adjustment 
to title IV when title V got enacted. We were opposing some signifi- 
cant comprehensive adjustment to move it forward beyond the BIA 
and into the Department of the Interior, all agencies into the De- 
partment of the Interior. 

Remember back when this thing started in 1988 when you did 
your investigation. You said, well, we made a big mistake. We are 
doing a terrible job. Let’s talk about a whole new Federalism con- 
cepts. Let’s take our Federal dollars and turn it over to the tribe. 
We said we liked the concept, but we want to do it on our own 
terms. We want to make sure that you are not relinquishing your 
legal liabilities and obligations to Indian country, so it had to be 
on our terms. 

If we are going to move that concept forward, there has to be 
continuity. There has to be consistency on how these Federal Gov- 
ernments and agencies are administering this concept. You don’t 
have consistency. So when you look at the BIA, 231 tribes, $300 
million, well, what is that? You have about a $2-billion BIA budget. 
That is about 15 percent, if my math is right. If you looked at the 
IHS, you have around 306 tribes and you probably have around 
$900 million. So we figure that it is somewhere in the neighbor- 
hood of 40 percent of its budget. I think the number is around $2.4 
billion, something like that. 
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The issue is, why is it working over there? Well, you have more 
flexibility. They have empowered tribes. Congress has made it clear 
what tribes’ discretion and authority is. So we have more authority, 
so they have less ability legally to try to restrict the tribes. We still 
have problems over there. You do need to know we have some 
issues over there. Why is it we only have 40 percent of that money? 
We should have a whole lot more of that money. More tribes should 
be taking over those resources. Under BIA, you have talked about 
a number of issues that are out there. 

So we think that the bootstrap proposal for title V into title IV 
helps us move and break the logjams. We want a more comprehen- 
sive piece of legislation, but we need a progressive first step to send 
a clear message from the Congress to the Administration. 

Thank you, Mr. Chairman. 

[Prepared statement of Mr. Allen appears in appendix.] 

The Chairman. Thank you very much. 

Just briefly. Chairwoman Carlyle, because I think this is a con- 
crete example of what we are wrestling here, unless I am missing 
something. You made an agreement with the State of Arizona to 
have a road through the reservation. Is that right? 

Ms. Carlyle. There is a road. It is called Ralston Road, which 
borders the county and our side. It borders Ak Chin. 

The Chairman. So this road was an agreement between you and 
the county? 

Ms. Carlyle. Right. 

The Chairman. And did you seek permission or inform the BIA 
that you were going to enter into this contract? 

Ms. Carlyle. Yes; we did, Mr. Chairman. 

The Chairman. And were you assured that you would get the 
money for it? 

Ms. Carlyle. We were told that the dollar amount given for 
those years is what we would be getting, the projections. I have to 
admit one was a projection. And so based on that, we moved for- 
ward with the road, again, to alleviate the congestion going 
through what is known as Farrell Road, which is the main road 
through the village area. 

The Chairman. So did you have that in writing? 

Ms. Carlyle. Yes; we have documents. We have an agreement 
about the moneys to be received. 

The Chairman. Send a copy of those documents to the commit- 
tee, would you? 

Ms. Carlyle. I sure will. 

The Chairman. And then when it came time to pay? 

Ms. Carlyle. We are still waiting to get paid. 

The Chairman. But you had to go ahead and pay, along with the 
county, for the construction of the road, so you had to take it out 
of tribal funds? 

Ms. Carlyle. Yes; we did. It was a commitment. It was on 
schedule, which apparently the funding cycle for the bureau does 
not meet the schedule, obviously, with our budget. So we went 
under the promise that we would be reimbursed for those costs. 

The Chairman. And how long has that been? 

Ms. Carlyle. We are still waiting 2004. We got our first dollar 
numbers for the roads project, and just recently as of yesterday I 
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called back home to see what the status was and the remark was 
still the same. It is at the area office waiting for a draw-down. I 
said, well, we would have withdrawn those moneys 2 years ago, 
and we are still waiting. That is the excuse we are getting. It is 
there in the central office. All it needs is a signature, but we are 
just not able to draw down the funds. 

The Chairman. Well, then if I were you and the tribal council, 
I would say next time to the county, deal directly with the BIA. 
Maybe you will get all your money that way. 

Ms. Carlyle. Well, hopefully the full amount, because we were 
notified that what we were told we were going to receive was less 
than what now they say we will be getting. 

The Chairman. So even if you receive the money, it is going to 
be less than what you were told. 

Ms. Carlyle. Exactly. 

The Chairman. Senator Dorgan. 

Senator Dorgan. Mr. Chairman, we decided to hold this hearing 
because we wanted to understand why the tribal self-governance 
program was not working particularly well, why tribes were not 
coming to this program and making themselves available to partici- 
pate. 

I think when I hear the testimony today, I think I understand 
why that is the case. I don’t think this is a mystery. Nobody is 
going to want to sign up to a program that puts you in this posi- 
tion, where you have certain requirements, contractual expecta- 
tions that are not met. 

So I think we have learned what we intended to learn or what 
we had hoped to learn today. What is going on here? Why are more 
tribes not coming to this program? I think I now know, and I think 
it gives us some responsibility here on the committee, and oppor- 
tunity as well to begin to address these issues. Because I think the 
program, if run properly, can hold out some real promise. I think 
self-governance for many tribes is attractive, makes a lot of sense, 
gives them opportunities to make their own decisions about their 
own priorities. All of that makes great sense. But it doesn’t make 
sense to sign up to something that won’t work. 

So I think this has been very helpful to me to hear the testimony 
that you all have submitted. I appreciate very much your coming 
to Washington, DC, and Arizona is a wonderful place. [Laughter.] 

And so is North Dakota. I am sorry, Mr. Chairman. 

The Chairman. North Dakota is wonderful. [Laughter.] 

Could I ask you all, since you are on the receiving end, if you 
would correspond with us to tell us what you think the fix is. Is 
it legislative? Is it a mandate from Congress that full compliance 
with contracts that were freely entered into with the approval of 
the BIA have to be honored? Is that one of the answers, Ron? 

Mr. Allen. We believe that if we are going to move it forward 
like we did in the 1990’s, Congress has to send a clear message 
back to the Administration that we intended for the tribes to be 
empowered, to address their own affairs. You are slowing it down. 
So get back to work and re-empower the tribes. That message has 
to come from the Congress. 

The Chairman. Chairwoman Benjamin, do you communicate 
with the BIA these concerns that you have? 
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Ms. Benjamin. Yes; we have ongoing dialog. When we have our 
regional meetings and we have the regional reps in the meetings, 
we have discussions. I think Mille Lacs is in a different position be- 
cause the funding is short. We are shortchanged and we are in a 
position where we use our other revenue streams to kind of balance 
that out, but that still doesn’t make it right. And also, there are 
a lot of other tribes across the country that are not in that same 
situation. 

The Chairman. Chairman Jourdain, overall do you still support 
strongly the concept of self-governance? 

Mr. Jourdain. Yes; we do. We feel self-governance is a very posi- 
tive thing, and the tribe would like to continue on with self-govern- 
ance. We are hurting as a result of the cuts and the pay cost is 
really an issue for us. It is hard for us to compete when, say, for 
instance our law enforcement officers are being paid one-third less 
than BIA cops. They go train. They get whatever credentials they 
need, and then they leave to go somewhere else to work for higher 
pay. 

We want to carryout those programs. And us, just like the other 
bands represented here, have to pull money from other areas in 
order to cover those shortfalls. We do not have a lot of resources 
tribally to do that. 

The Chairman. Could I end by asking a question unrelated to 
this hearing, that continues to be of great concern to all Americans 
and to you. I begin with you. Chairwoman Benjamin. How serious 
is the methamphetamine problem? 

Ms. Benjamin. We are starting to see that rise on our reserva- 
tion. We are about 100 miles from the Minneapolis-St. Paul area, 
and we are the southern-most Ojibwe Tribe in the State of Min- 
nesota. There area those entities that are in the cities, we call it 
the cities, Minneapolis-St. Paul, that then travel north. We under- 
stand that there is a strategic plan from some of the drug cartels 
to come to the reservations, and even to marry tribal members so 
they have a foot in there to be able to start that new clientele, if 
you will. 

For the Mille Lacs Band, we are working very hard to make sure 
that we get a hold of this. Law enforcement is one issue that is 
very important, but also the other important issue is why are peo- 
ple turning to this as their escape. We know that we have a lot of 
depressed people in our reservations, based on generations of op- 
pression. So we want to go from that, and find that peace, and help 
our members find the peace within themselves so they don’t turn 
to those kinds of releases. 

So we do that in terms of making sure that we really enhance 
our cultural opportunity for them, to bring them back to the cere- 
monies and make sure that we have adequate housing, education, 
and find jobs. One of the things that we did just recently is that 
there are a lot of folks who for some reason are not able to work 
in the economic development normal sense of work. So they are un- 
employed and look at some of the welfare benefits. 

So what we did is we now have what we call a cultural labor 
pool, where we are allowing our tribal members to go out and do 
cultural related things for their families, for instance fishing, wild 
rice, harvesting maple syrup, and that would be their job. We will 
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pay them to do this job, because is does help their families. Any 
of those harvesting activities that they do, and they have enough 
for their families and they want to sell the other portion of that, 
we allow them to do that to enhance that income for their families. 

So we are trying to look at new ways and innovative ways to 
make sure that our tribal members have the opportunity to be suc- 
cessful. So we look at that in new ways, and hopefully educate our 
youth of the dangers of that meth. 

The Chairman. Chairman Jourdain. 

Mr. Jourdain. We are one of the more remote tribes in Min- 
nesota, so we don’t have a lot of exposure to the methamphet- 
amine, although it does exist on our reservation. We are battling 
a crack cocaine epidemic on our reservation. But because minimally 
we have not seen a lot of the methamphetamine abuse on the res- 
ervation, at this point even one instance we take very, very seri- 
ously. We are concerned about methamphetamine in Indian coun- 
try and the State of Minnesota, and we are talking to the other 
tribes as much as we possibly can to network, along with local and 
State and Federal authorities to see what we can do to curb drug 
trafficking and methamphetamine abuse in Indian country. 

The Chairman. Chairwoman Carlyle. 

Ms. Carlyle. Senator, you know, I talked about hyper-growth in 
our area. We were just that small little rural community of about 
1,000 people or so, including the town of Maricopa. I believe we are 
up to 18,000 plus currently, and in a few more years they are pro- 
jecting 100,000 to 130,000 residents in our area. 

Chairman Ron Allen was just out in our area and saw the hyper- 
growth happening around us. Because of that, we feel that the 
meth issue is there. However, unfortunately, it seems to be well 
hidden in our small community. Our law enforcement people have 
taken steps to combat this, along with council members and other 
community members. 

Unfortunately again, too, is that we seem to be a traffic stop area 
from the south. Those who are drug-trafficking from the south, and 
Maricopa seems to be for some reason the local stop. We are still 
far enough from Phoenix, but still close by, if you can see what I 
mean about exchanges in that area to off to different ways. The 
O’Odham reservation has also expressed that concern about their 
boundaries, the border issue. 

Meth, unfortunately, as we all know, is a growing problem and 
its effects, however, have been real devastating. We are not sure 
if meth was related to the suicide of three beautiful young ladies, 
two were 13 and one was 14, all within a span of three months. 
They killed themselves. So we do what we have to do and we are 
coming together as a community because it is not the council’s 
problem. It not the PD’s. It is not the housing. It is all our problem 
to find a solution to do away with this horrible, horrible, I refer it 
to as a disease. 

The Chairman. Thank you very much. 

Chairman Allen. 

Mr. Allen. Mr. Chairman, in my community meth is a serious 
problem. It is a serious problem in Indian country. Our president 
at NCAI has declared war on meth in Indian country because it is 
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so devastating to our people and to our families and to our commu- 
nity. 

We are experiencing it in my small community. The thing that 
is most disturbing is the limited amount of resources available to 
fight it, to educate our people like my colleagues have commented, 
and to provide them better opportunities. There are very little dol- 
lars, and so we have to use precious hard dollars to fight that fight. 
But it is out there. It is the ugliest drug I have ever known, and 
we have a lot of people getting exposed to it. Worse yet is the dev- 
astation it causes their families and our communities. 

The Chairman. I thank the witnesses. We will continue to make 
that one of the highest priorities that we can, and our sympathy 
to the families. Chairman Carlyle, of that tragic incident. 

I thank you all very much. This hearing is adjourned. 

[Whereupon, at 10:40 a.m. the committee was adjourned, to re- 
convene at the call of the Chair.] 




APPENDIX 


Additional Material Submitted for the Record 


Prepahed Statement of the Association of Alaska Housing Authorities 

The Association of Alaska Housing Authorities [AAHA] is pleased to have this op- 
portunity to submit testimony for the record at this important hearing. 

AAHA’s membership consists of the 13 statutorily created Alaska Native regional 
housing authorities which collectively provide services on behalf of approximately 
two-thirds of the tribes in the State, with combined annual budgets of just over $100 
million. Alaska’s regional housing authorities (in partnership with the Alaska Hous- 
ing Finance Corporation which also holds a seat on the AAHA Board) serve resi- 
dents in every part of Alaska — in larger urban cities, in small towns and in Alaska’s 
rural, “bush”communities. The regional housing authorities have built well over 
6,000 housing units since their inception in 1971 and are the primary builders of 
new housing in rural Alaska. 

Although we realize your focus is primarily on tribal self-governance programs ad- 
ministered pursuant to titles IV and V of the Indian Self-Determination and Edu- 
cation Assistance Act of 1975 [ISDEAA] [Public Law 93-638, as amended], we know 
the committee is well aware of the fact that housing is a critical — and sadly lack- 
ing — basic need throughout Indian country and that the policies and issues under 
consideration by the committee have direct cross-over implications and application 
to the programs AAHA and other tribes and tribal organizations administer through 
HUD pursuant to the Native American Housing Assistance and Self-Determination 
Act of 1996 [Public Law 104-330, as amended] [NAHASDA]. 

As the committee members consider the future of tribal self-governance and the 
testimony presented by the various tribal leaders presenting at this hearing, we re- 
spectfully request that a brief look backward to the genesis of self-determination 
and its evolution into self-governance may be instructive. 

In 1970, President Nixon gave his historic “Special Message to the Congress on 
Indian Affairs.” In his message he stated: 

For years we talked about encouraging Indians to exercise greater self-de- 
termination, but our progress has never been commensurate with our prom- 
ises. Part of the reason for this situation has been the threat of termi- 
nation. But another reason is the fact that when a decision is made as to 
whether a Federal program will be turned over to Indian administration, 
it is the Federal authorities and not the Indian people who finally make 
that decision. 

This situation should be reversed. In my judgment, it should be up to the 
Indian tribe to determine whether it is willing to assume administrative re- 
sponsibility for a service program which is presently administered by a Fed- 
eral agency. [Emphasis added.] 

In response. Congress passed the ISDEAAM in 1975, giving tribes at least a lim- 
ited level of the decisionmaking authority President Nixon had advocated for. Tribal 
self-governance, which was passed as a demonstration project in 1988 and made 
permanent in 1994, was of course an extension, or evolution, of this self-determina- 
tion philosophy. 
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It is well to remember however, that as tribal leaders formulated and advanced 
the tribal governance concept, from its infancy through the successful passage of the 
concept into law, tribal leaders and many Members of Congress had a much broader 
vision of self-governance than that which has been realized to date. 

When self-governance was made permanent in 1994 [12 years ago!], the House re- 
port which accompanied the legislation contained a discussion of concerns held by 
the House Resources Committee over resistance within the Indian Health Service 
to certain aspects of self-Governance implementation. As the report stated: 

This resistance is due in large part to the misapprehension that tribal self- 
governance is a temporary project. Tribal self-governance, as reflected in 
this legislation, will be a permanent program and it is the committee’s in- 
tent to expand tribal self-governance to include each Department of the 
Federal Government. [Emphasis added.] 

Cong. Rec., at H11141, October 6, 1994. 

AAHA is hopeful that the Senate Indian Affairs Committee shares the views ex- 
pressed by the House Resources Committee. We contend that expanding the Self- 
Governance model to HUD and the Indian/Alaska Native programs which it admin- 
isters pursuant to NAHASDA is a logical and much overdue next step in this evolu- 
tionary process. 

In fact, it should be noted that Congress has already expressed its intent to move 
in this direction by passing the NAHASDA amendments of 2002 [Public Law 107- 
292], which included the following new provision: 

“Section 202. “Eligible Housing Activities. 

(8) SELF-DETERMINATION ACT DEMONSTRATION PROJECT.— (A) IN 
GENERAL. — Consistent with the provisions of the Indian Self-Determina- 
tion and Education Assistance Act [25 U.S.C. 450 et seq.], the Secretary 
shall conduct and submit to Congress a study of the feasibility of establish- 
ing a demonstration project in which Indian tribes and tribal organizations 
are authorized to receive assistance in a manner that meiximizes tribal au- 
thority and decisionmaking in the design and implementation of Federal 
housing and related activity funding. (B) STUDY. — Not later than 1 year 
after the date of enactment of the Native American Housing Assistance and 
Self-Determination Reauthorization Act of 2002, the Secretary shall submit 
the study conducted under subparagraph (A) to the Committee on Banking, 
Housing, and Urban Affairs and the Committee on Indian Affairs of the 
Senate, and the Committee on Financial Services and the Committee on 
Resources of the House of Representatives. 

AAHA is not aware of any attempt by HUD to comply with this mandate. The 
mandated report was supposed to be submitted to this Committee over 3 years ago! 
Again, we are aware of no effort by HUD to comply, and if it did, to our knowledge 
this information has never been shared with Indian country. 

The critical issue at this point in history, at least from AAHA’s perspective, is 
that we are no longer interested in a study. Tribal Self-Governance has been aggres- 
sively pursued and implemented in Alaska now for over 15 years. Alaska has a 
higher concentration of Tribal Self-Governance Compacts than any region or State 
in the country. Most of the BIA funding and almost all of the IHS funding is already 
administered under Tribal Self-Governance Compacts. AAHA does not see “a study” 
as providing any value or benefit in terms of the ultimate objective — the improve- 
ment in the delivery of housing programs and services to our beneficiaries. To the 
contrary, a study would simply be an unnecessary diversion and an unfortunate 
waste of scarce resources. 

Administering Federal Indian/Alaska Native programs and services within the 
framework of Tribal Self-Governance should no longer be considered novel, unique 
or something that needs to be done in a “demonstration” mode. The reality is that 
Tribal Self-Governance is now a proven, “mainstream” model for the successful ad- 
ministration of Federal programs and services. It is time the model be extended to 
housing programs administered within HUD and that those Indian housing service 
providers who choose to exercise self-determination and self-governance rights by 
adopting a self-Governance model be allowed this option. 

AAHA assumes the committee is well aware that NAHASDA is up for re-author- 
ization in 2007. While NAHASDA was a much needed improvement relative to the 
pre-NAHASDA administration of programs under the Housing Act of 1937, the act 
has significant defects and numerous substantive amendments are needed — starting 
with provisions that remove the necessity for some of the oppressive, bloated bu- 
reaucracy that stifles tribal innovation and drains much needed resources away 
from direct services in favor of meeting administrative/regulatory requirements that 
add little or nothing in terms of accountability or actual improved services. BIA’s 
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(and perhaps to a lesser extent IHS’s) programmatic oversight pales in comparison 
relative to that currently exercised by HUD. 

As an example of just one gross inefficiency, funding under NAHASDA is provided 
and required to be tracked by the recipient on a separate grant year basis, with a 
lengthy “Indian Housing Plan” (much of which is needless boilerplate) to be submit- 
ted each fiscal year. This necessitates that recipients administer complex financial 
systems that have to spread the expenditures across multiple grants and submit a 
separate Annual Performance Report for each grant year that remains open, even 
though the goals and objective for each successive year are likely to be very similar 
if not identical. Under the Tribal Self-Governance model, funds are simply rolled 
over from year to year and accounted for through the Federal Single Audit process 
until expended, a system which saves considerable administrative expense. 

In closing, AAHA respectfully requests that the committee exercise its jurisdiction 
to the fullest extent possible, and that members exercise their individual influence 
to assist tribes and tribal organizations to expand the tribal self-governance model — 
a model which has proven to be so successful in the BIA and HIS service delivery 
arena — into the delivery of HUD housing programs and services. In short, if Con- 
gress wants more and better services per dollar of funding provided, this is the clear 
path toward achieving that objective. 

Thank you for this opportunity to express our concerns and positive recommenda- 
tions for how we can provide the highest quality services to the tribal members we 
serve, with the with the least amount of administrative bureaucracy, while main- 
taining the highest level of accountability to all interested parties. 
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1 033 Old Blvn Highway, Scquim, WA 98382 


360/683-1 1 09 f-AX 360/681 -4643 


W. RON ALLEN, CHAIRMAN & EXECUTIVE DIRECTOR 
JAMESTOWN S’KLALLAM TRIBE 


TESTIMONY BEFORE THE 
U. S. SENATE COMMITTEE ON INDIAN AFFAIRS 
OVERSIGHT HEARING ON 

DEPARTMENT OF THE INTERIOR TRIBAL SELF-GOVERNANCE 


September 20, 2006 


Thank you for the opportunity to be here today. My name is W. Ron Allen and I 
am the Chairman and Executive Director of the Jamestown SIGallam Tribe loeated in 
Washington State. I am also the Chairman of the Title fV Self Governance Amendments 
Tribal Task Force and offer my testimony today in both capacities. 

Almost three years ago - on October 23, 2003 - 1 testified before this Committee 
in strong support of S. 1 7 1 5, a bill that would have amended Title fV of the Indian Self- 
Determination and Education Assistance Act (P.L. 93-638 as amended). 1 understand 
that my time is limited today so I do not plan to use my time to discuss why Self- 
Governance works and why so many Tribes are opting to enter into a Compact of Self- 
Governance in both the Department of the Interior, as well as in the Indian Health 
Service. In my October 23rd testimony I spoke of the incredible success of Self- 
Govemance and all of the points I made then are still very much valid today. 

Instead, today I would like to focus my comments on three issues: first, I will very 
briefly discuss the background to S. 1715 and what the bill sought to accomplish; second 
I will briefly bring you up to date on discussions between the Department of the Interior 
(Department) and the Tribal Task Force; and third 1 would like to ask you to consider 
enacting legislation that will immediately make Title V’s provisions available for 
inclusion in Title IV agreements and help narrow the issues that the Tribal Task Force 
and the Department will need to address in the future. 

Background toS.I 71S and What the Bill Sought to Accomplish 

Title IV was originally enacted in 1 994. Shortly after the Act was passed the 
Department initiated a rulemaking process to promulgate regulations. Five years after the 
rulemaking process began, DOI published regulations that, ftom the Tribal perspective, 
failed to implement Congress’ intent when Title IV was enacted. Instead of moving Self- 
Govemance forward, the regulations moved it backwards. 
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In 2000 Congress enacted Title V of the ISDEAA, which permanently authorized 
Self-Governance within the Department of Health and Human Services. Among other 
things, Title V directly addressed many of the flaws that were in Title IV, which the 
Interior officials used to impede the fidl implementation of Self-Governance within the 
Department of the Interior. Almost immediately after the passage of Title V Tribal 
leaders decided that Title IV needed to be amended to incorporate these beneficial 
provisions from Title V and they assigned the task to develop a package of amendments 
to a Tribal Task Force. 

After two years of work Tribal leaders approved amendments prepared by the 
Tribal Task Force that were ultimately included in S. 1715. In addition to incorporating 
into Title IV all of the beneficial provisions that were included by Congress in Title V the 
amendments had two other important objectives: first, address problems in Title IV 
specific to construction programs and projects; and second, modify provisions in the bill 
relating to the assumption of non-BIA programs. 

Efforts were made to meet with Department officials to discuss the draft 
amendments before and after they were included in S. 1715 and the bill was introduced, 
but after initial discussions it became very clear that some individuals within the 
Department completely opposed the idea of any amendments to Title IV. In fact, if those 
folks had their way. Title IV would be amended to strip away Tribal rights and flexibility 
rather than add any. Ultimately the Administration did not support S. 1 7 1 5 and, although 
the bill was reported out of this Committee, it did not make it to the Senate floor for a 
vote and it died at the end of the ^ssion. 

Events Since the Demise of S. 1715 

The demise of S. 1 7 1 5 did not temper the desire of Tribal leaders to see the bill 
enacted. To the contrary, as Tribes developed more experience carrying out 
responsibilities included in the agreements negotiated under Titles V and IV, it became 
even more obvious that the differences between the two titles made no sense and needed 
to be corrected. After months of badgering and some key persoimel changes within the 
Department, discussions between the Tribal Task Force and Department representatives 
were finally rekindled. 

Over the past two years the Tribal Task Force has met several times with 
representatives from the Department in an effort to understand the nature of the 
Department’s concerns with the proposed Title IV amendments. Both sides have also 
exchanged correspondence detailing their differing views on the bill’s provisions. Most 
recently a chart was developed that sets out the areas of known agreements and 
disagreements. See the attached memorandum and enclosures that I sent to Mr. James 
Cason, Associate Deputy Secretary and Acting Assistant Secretary, Indian Affairs that 
summarize the status of our discussions. 
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Progress in these discussions has been very slow - so slow that only in the last 
few months has the Department provided us with long promised explanations of its 
concerns with many of the proposed provisions. The Department has raised numerous 
concerns with provisions in the bill and many of those concerns are troubling. 

Particularly troubling is the Department’s resistance to the inclusion of all Title V 
provisions in Title fV. These Title V provisions have been in place since 2000 and have 
a track record of helping Tribes implement Self-Governance and carry out programs 
better and more efficiently. Moreover, Congress has already agreed with them and 
included them in Title V, so there is simply no reason finm a public policy standpoint 
why they should not apply to Title IV programs as well. 

The bottom line is that there are some very fundamental differences between the 
Tribal and departmental positions on a range of issues that will require many more 
months and (at the present pace) likely years of discussion before it becomes clear if 
compromise language will ever be achievable. I am hopeful that our continued 
discussions will result in a joint Tribal and departmental legislative proposal sometime in 
the future. But until that time comes, Tribes should not suffer by being forced to carry 
out programs under Title IV without all of the benefits that are presently only available 
xmder Title V. 

An Immediate Legislative Solution 

My most fervent wish is that Congress enacts a comprehensive piece of 
legislation that will address all pending issues. I am a realist, however, and understand 
that the prospects for developing a comprehensive version of the Title IV amendments 
that Tribal and Departmental representatives will agree on in the near term are not good. 
Until a comprehensive bill can be developed, I urge you to consider enacting a very short 
piece of legislation in this session that will authorize as a matter of right any Tribe with a 
Title IV Compact or Funding Agreement to incorporate any provision of Title V that the 
Tribe chooses. This idea is not new - in 1996, Senator McCain sponsored a very similar 
amendment that allowed Tribes in Self-Govemance under Titles III and IV to incorporate 
as a matter of right any provision fiom Title I of the ISDEAA into agreements negotiated 
under Titles III and IV. 

Enacting such an amendment will result in some important benefits. Most 
importantly, it will allow Tribes to incorporate into existing Title IV compacts and 
funding agreements provisions fi'om Title V that Tribes know work and will help them 
streamline the delivery of services to their people and carry out their governmental 
responsibilities in an efficient and coordinated manner. Passage of the amendments will 
also help reinforce to the' Department that Congress agrees that Title V provisions should 
apply to Tide IV agreements as a matter of Tribal right and this should help move 
forward discussions with the Department over a more comprehensive set of amendments. 

The office of legislative Counsel in 2002 previously prepared a version of such an 
amendment that reads as follows: 
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Incorporation of Self-Determination Provi^»}S.— Section 403 of the Indian Self- 
Determination and Education Assistance Act (25 0.S.C. 458cc) is amended by sinking subsection 
(I) and inserting the following: 

“(1) Incorporation of Self-Determination Provisions.— 

“( 1 ) In general. — ^At the option of any particip^ing Indian fribe, any or all of the provisions 

of Title I or V shall be incorporated in compact or funding agreement entered into under this title. 

“(2) Force AND EFFKTT. — ^A provision incorporated under the foregoing paragr^h (1) shall — 

“(A) have the same force and effect as if included in this title; and 

“(B) be deemed to: 

(i) supplant any related provision in this title, as appropriate; and 

(ii) apply to any agency subject to this Title. 

“(3) Timing. — ^In any case in which an Indian tribe requests incorporation of a provision under 

paragraph (1) during the negotiation stage of a compact or funding agreement described in that 
paragraph, the incorporation shall — 

“(A) be considered to be effective immediately; and 

“(B) control the negotiation and any resulting compact or funding agreement.” 

The only change to existing law that this amendment would implement is the addition of 
the words “or V” to 25 U.S.C. 458cc(l). 

Conclusion 

In conclusion, as you know, Self-Govemance has proven to be one of the most 
successful options for Tribes to assume and manage programs, services, functions and 
activities at the local level that Congress has ever enacted for Indian people. I know first 
hand of this success with my experience at Jamestown. While we have had our 
challenges to address, Self-Governance has given us the flexibility to provide services to 
our people in the most efficient and effective way possible. My deepest wish is that this 
Congress would enact a comprehensive package of amendments to Title IV like those in 
S. 1 715 so that we can build on the successes of the past 1 5 years and further enhance the 
ability of Tribes to achieve their dreams and goals. 

I understand that a comprehensive package of amendments like those in S. 1715 
will likely not be enacted this session, however, and I am committed to continuing the 
work we are engaged in with the Department to come up with a joint package of 
ampndmRtits in the future. In the meantime I urge you to seriously consider enacting the 
short piece of legislation discussed above which gives Tribes the right to incorporate any 
provision from Title V into a Title IV compact or funding agreement 

Thank you very much for the opportunity you have extended to me to express my 
thoughts on these critically important issues. I dso want to personally take this 
opportunity to thank you for your years of support to Self-Govemance. 
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September 8, 2006 CJopy Sent Via Email Original Sent Via Mali 


James E. Cason, Associate Deputy Secretary 

Office of the Secretary 

Department of the Interior 

Room 61 1 7, Main Interior Building 

1849 C Street, NW 

\A/ashington, DC 20240 

Re: Title IV Self-Governance Amendments- Tribal Resfx>nse to May 8, 2006001 Comments 
Dear Mr. Cason: 

The Title IV Tribal Task Force is in receipt of and has had an opportunity to review ttie comments by the 
Department of Interior (DOI) Federal Team dated May 8, 2006, to the Tribal Draft of ttie Title IV 
Amendments dated March 3, 2005. We appreciate the time and effort the Federal Team has spent 
reviewing the draft amendments and remain confident ttiat our concerns and differences vril) be resolved 
through further discussion. 

Along with this memorandum, we enclose a chart that expands on the one provided by DOi on May 8, 
2006. Specifically, we note the following: 

1. We have condensed the rriultiple charts provided by DOI Into one chart 

2. We have eliminated ftom the chart all provisions that the DOI and Tribal Team agree on, and 

created a separate one page summary noting those provisions {see attached Appendix to 
Comparison of Proposed Title IV Amendments to Title V- September 7, 2006): 

3. We have added a column for Tribal comments that addresses outstanding issues which need 

further discussion and resolution; and, 

4. We have added a section at the end of the chart that summarizes concerns raised by DOI in 

its June 15, 2005 letter regarding specific Tribally proposed provisions, together wi^ a 
summary of the Tribal Task Force responses to those concerns. 

We look forward to meeting you and other DOI staff on Wednesday. September 20, 2006 at 9:30 a.m. to 
continue our discussion about these issues. If you have any question about these matters please contact 
me at 360/681-4621 or call C. Juliet Pittman at 202/628*1 151 or email at Dttt@senseinc.com and she will 
locate me. Thank you. 

Sincerely, 

W. Ron Allen, Chairman/Executive Director 
Jamestown S’Klallam Tribe and 
Chairman, Title IV Tribal Task Force 

cc: George Skibine, Deputy Assistant Secretory. Policy and Economic Development, BIA 
Ken Reinfeia, Acting Director, Office of Self-Governance 
Title IV Tribal Task Force 
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ComparisoB of Proposed Amendments of Tribat Workgftap {9-7-26B6) to Tide IV and Title V with Department Comments 



1‘roposed acaosdmtats (June 2006) 

Title rv 

TItleV 

I^artment cemments 

Tribal Comments 



expansion, replacement or 
demolition of buildings or 
facilities, and other leiaied worii 
for ftsteral, or Federally funded 
Tribal, facilities and precis. 

definBiOT of ~ccstsDii£aon 
pn^ect'’ iadiides the ftriiowaig: 

Tbet«m‘‘coB5tiBctk>e|«ijecr- 
...(B) does ntd indode 


law enforcement, detention, 
sanitation, water supply, 
ethicatiOR, admrnistralion, 
commimity, health, inigation, 
agricuUute, crmservaiion, flood 



ocriviries are nor coasiruefion 
programs ami oclivUies: 

(1) Activities limUed » /vovidhtg 
planning services, admwiimwrwe 
support jerWcei, coordiiuitam, 
responsibility for the consmctioii 
project, day-ia-tiay on-site 
management and administnuion 
of the project, which nu^ mehde 
cost managemern. project 

administiaMn ^ actfvbtes 
described a paragn^ihs ( !) 

(3)itfsecdoR 4S)b(m) of 
6as tide.... (25 USC 458aaa(aXl» 

25 use 4S0l)<niXlH3> 

(1) that is lim^ to providing 
pioauing services and 


facilities or for other tribal 
purposes. 



procHremenl except that all 
project design and actual 
construction activities are subject 
to all the reguiremenis efstd^art 

K. whether peiformedfy a 
Tribe/Consortium, subcemracisr. 
or coasidiant; (2) Housing 
Improvement Pro^am or road 
maintenance program oeriviriM 
BIA\ (3) Opwaiion and 
maintenance programs, »d(4) 
Non-403(c)pro5ana. .. (2SCFR 
1000.240) (levies added) 

(oracombbuilioat^such 

{Zifirrlie Housing Improvement 
Profpam or roads mmnieBance 
pro^am of dte Bureau of Indian 
^^irs administered fy the 
Department of the Interior, or 
(3) fbr the health (acilily 
malDienance and imptovetnent 
program athninistacd by the 
Sect«ary of Heahb and Himitt 
Services. (25 450b(mXI>- 

(3)) (italics added) 



401(3) 

The tetw “cwistniction project" 
n%ans a tribal undeitahing that 
constructs 1 or more roatls. 
bridges, buildings, structures, 
systems or facilities for putposes 
of hotamg. law enfcucemmt. 
detenticHi, sanitation, wate: 
supjdy. education, adninistration, 
community hedth, irrigati(»i. 
agriculture, conservation, flood 
control, trtsnsporlatiim. or port 
(Itcilities or for other tribal 

No provision in Title IV, but 
definitituis of “construcikn 
pro^ams" in Title 1 and in the 

Title IV regulations, as shown 

The term "consOnctioa ptejeef - 

(A) me^ an organized son- 
coniinuoiB imdoi^ng to 
coRgrleie a ^xcificsei of 
predHermiRed objectives for the 
plstning. environmental 
deiemrinaiioa, desi^ 
construction, repair, ingnovnoerH, 
or expansion of buildings or 
facilities, as dcscnlred m a 
ccnstruciion prt^t agreement. 

(B) does not include cotistniclion 

Dennitton of constmcBon 
project. The §401(3) definition 
of “constniclion project" should 
be stricken because there is no 
need for separate definitions of 
“coRStructson program" and 
“eonstructiem project.” The issues 
raised by |40t(3) can be decided 
in the context of §401(2) because 
the two sections are neariy 
identical. 

Like ihe $401(2) deflnilion of 

Housing roads are expressly 
listed as within the definition of 
“construction programs" in the 
current Title IV regulations. 

Bridges are now within the 
definition of roads under 
SAFETEA-LU, die Act folding 
this activity. 

The tribal tesn agrees with the 
federal team's proposal to 
consolidate the 401(2) and 401(3) 
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Section 

ComDarison ot rronosec 

Pri^iosed anwiKtinaiis (June 2006) 

Title IV 

TMeV 

Department comments 

Tribal Comments 


purposes. (Italics added) 


ptegamadmmtstttBKai 
activities deserted in 
( !) ditoi^ (3) td'seoion 4S)KTn) 
ofiliB titie.thtf sayailietwtsebe 
adndedin a tedii« agreement 
under tins pet (25 use 

4S8aaa(aXl)) 

“construction ptogam,” the 
§401(3) definition of 
“constniction projeci" is 
inconsistent with die Title IV 
regulMions and with Title V 
because b<«h §§401(2) and 401(3) 
include the words "roads.” 
"bfidges,” and ‘housing." 

definitions by amending 401(2) 
and deleting 401(3) (see above). 

401(5) 

The term ’fimding agreement" 
means a funding agreement unds 
section 405(b). 

Title IV does not have a 
definitions section, but, like TUle 

V, it specifies the contents of a 
funding agreement at 25 ISC 
458CC. 

More details about ihe contents ot 
a funding agreement ^tpear ia Ute 
Title IV regulations 

Tide V does s« inciade "fun^ng 
^ireenent” m its definitioas 
seetkn, 1^ it ^xcifies die 
co^enls ofafimdi^ agreement at 
25 use 4SSaaa-4 

Section 40$0>) introduces 
additions to the contents of a 
funding agreement dial are 
undesirable 

See the discussion of §405(b) 
below in the chart 

Wedis^ree. This brief definition 
is useful. See. also commntls 
below in response to final 
ocmuneit under 40S{b). 

401(6) 

The term "gross imsrrtanagement" 
means asignificant violation, 
shown by clear and convincing 
evidence, of a compact, funding 
ajpeemait. or statutory or 
regulatory tcquiremeni applicable 
to Federal funds oansferred to an 
Indian tribe by a co^^J3ct or 
funcfing ^reemenl that results in a 
significant reduction of funds 
availidjte for die included 
programs assumed by an Indian 
tribe 

No provision 

Tbe term "gitss imsmanaganent" 
meets a s^ficaai, clear, and 
convincing vioiaiitm of a 
congecl, futtdii^ agreement, or 
rotatory, « statutory 
requirements ^^icat^ to Federal 
funds iransierr^ to an Inttian 
tite by a con^l or funtting 
agrcemeai that results in a 
signiflcani reduction of finds 
available for die programs, 
services, functiois. or activities 
(cr ponkns ihoeof) assuned by 
an Indiao tribe. (25 USC 

4$8aa^3)) 

Definition of gross 
mismanagement- Reduction of 
available fumb for a program is 
not the only possible consequence 
of nhsmana^meiu. The 
Department may want to add 
language speci^ng other 
circumstances that evidence 
mismanagement. 

Please let us know what added 
language you have in mind 

401(7) 

The term "included program" 
means any pro^am, function, 
service or activity (or portion 
thereof) that is eligible for 
inclusion under corr^act or 
funding agreenent 

No provision 

Noptovisicsi 

Definition of included program. 
The word “included" in §401(7) 
should be stricken. As a helpful 
shorthand. insteadofdefiniDg 
"included program," |401 (7) 
could define “program" as. “The 
term ‘program’ means any 
program, function, service or 
activity (or portion Ibereof) that is 
inclutfcd in a funding agreement." 

We dccepx this proposal. 
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Comparison of Proposed Amendments of Tribal Wo 


9-7-M06) to Tide IV and Title V with Department Comments 

Dep«men.comi>a« I TOb»IC«mn. 


The (enn ’Indian fribe," in a case 
in which ^ Indian aibe 
authOTizes another Indian oibe, an 
inter-oftal consortium, or a tribal 
organiaoion to plan for or carry 
out an included prci^m on its 
behalf in accordance with section 
403(aX3). includes the mher 
authorized Indian tribe, in«r- 
triba! consortium, or tfibal 
organization, (italics added) 


The term "mheTem Federal 
function" means a Federal 
function that cannot legally be 
delegated to w Inchan tribe. 


At die option of a pairicipaing 
tribe or tribes, any provisions of 
Title I shall be made pari of a 
Title IV a^eemeni (§4S8et<l)) 

The Secretary is directed, i^wn 
the request of any Indian B%e.hy 
tribal resolution, to enter into a 
self-determination contract wUh a 
tribal organization (§4508aXl)) 

'Tribal (wgiBiizaiion” meats ^ 
recognized govwning body of a 
tribe or an organizaiicn of IntUans 
sanctioned by the tribe or 
democratically eleaed by the 
Indiiui cormnunity to be served 

(§450b(0) 


in any C3K in tvUch m Imfian 
ti3>e has ai^Kttized another 
IsSmi tribe, <« (Mer-irihaf 
caORwyoiiii, cr a 
otganizi^on to (or or ca^ 

an ^t^ams, senrkes, hincritms. 
or aomties (vpof&oK thereof) 
<» hs bdialf rate iMs part, the 


AiM esaswrinn. or tribd 
oi^raitekn shdl have the ri^its 
and reqKBtsibiHlies of the 
a^orizing tndiai tribe (ex^pi as 
edrawise provided in the 
anthoriziiig lesohition or in this 
title). In such cvrat. the term 
' Indiai Bibe’’ as Bsed in tius pari 
shdl indude such other 
audiorized ladian tribe, inier- 
tribal cotaofiium.oTii^ 
organizaiiOB, 

4S8aaa(b)) (iUics added) 


Hie Mrm "inbeieni Federal 
functions" means these Federal 
iinciions which cannot t^ally be 
delegated to Indian tribes. (23 

USC4S«aaa(aX<l)) 


Definition of Indian tribe as 
including consortium and tribal 
organization. The italicized 
references to “inter-tribal 
consortium" in §401(8) are 
acceptable if iui inter-tribal 
consortium is defined in |401{10) 
as made iqi of tribes that tue 
otherwise separately eligible to 
partidpale in self-governance. 

The references to “tribal 
organization" should be stricken 
as unoccess^ because a tribe 
may already authorize a tribal 
organization to cany out a 
program on its behdf imder Title 
1: 

The term "Indian tribe," in a ease 
in which an Indian tribe 
authorizes another Indian tribe, ^ 
an Inier-irihal coitioiiium, ©f-a 
tribal o r gonigution to plan (ot or 
carry out an included program on 
hs behalf in accordance with 
section 403(aX3). includes the 
other authorize intban tribe, .g. 
inler-rribal coMorrt'um, or tribal 
organ i Botion . (Italics added) 

Definition of Inbereatiy federal 
fiiBctioii. Section 401(9) should 
be stricken. The Department's 
position, supported by a 1996 
memorandum of the Solicitor's 
Office, is that inherent Federal 
functions must be deteimined on a 
case-by-case basis Section 
401(9), which is like Title V. 
would likely result in complex 
litigation over whether the 
Depaitmeni can demonstrate chat 
the “carmot legally be delegated" 
standard is met. 


We agree that the inclusion of 
"inter-tribal consortium" in this 
definition is not necesaiy. We 
propose the following revisions to 
our June peoposal: 

"The lenti "Indian tribe," in a case 
in which an Indian tribe 
authorizes another Indian tribe or 
a tribal orgamzation to plan for or 
cany out an included program on 
its bebdf in accordance with 
section 403<aX3), includes the 
olha^ authorized Indian tribe or 
tribal organizatiem " 


We disagree. Nothing in this brief 
definition is inconsistent with Mr. 
Leshy's 1996 mwnoramhuii and 
nothing in this definition will 
encourage litigation. This 
definition is in Title V and to our 
knowled^ there has been no 
litigation related to IFFs rate 
Tide V since it was enacted in 
2000. 
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Comparison of Proposed Amendments of Tribal Wortooap (9-7-2W6) to Titic IV and Title V with Department Comments 


Section 

ftuposed amoidownts (Jane 2006) 

Title SV 

TWeV 

Department comments 

Tribal Comments 

^oioo^“ 

The lenn "inler-tribai consortiuitl" 
meajis a coalition of 2 or more 
sepmie Indian tnhes that join 
together for the purpose of 
participating in self-govCTnance. 

IfMch tribe requests, ivtoot tooie 
otherwise eligible Ini an tribes 
may be tretued as a single Indian 
tribe for the purpose of 
participating in Self-Qovem»iee 
as a consortium. (23 USC 
458bb(bX2)) (italics added) 

Tbetesm'iiiier'Kdtal consortium" 

IMTC sqtarale IndiaR ftSies that 
jedn logeiher for tbe purpose of 
pstkdpaiiitg a sdf-gDvesnance. 
incfo<ii« tribal ogwizations (23 
USC4S8aai<i0(S)) 

Dennilioii of inter-tribal 
consortium. The requirement 
should be added to §401(10) that 
an into-triba! cOTisortium must be 
made of hibes that are 
otherwise separately eligible to 
paitidpate in self-governance See 
25 USC §458bb(bX2). 

This requirement is paiticulariy 
important if a separately eligible 
tribe withdraws from a 
eonsonium. leaving in the 
consortium Gibes that ^ not 
separately eligible for setf- 
govemance. 

We propose to (telete the 
definition and use of the term 
“intei-iribal consortium” 
throughout the bill. 

401(10) 

The teim “inter-iribal 
organization” includes a tribal 
organization. 

[Note There is iwbably a 
misprint. “Inter-tribal 
or^ization” should prcAably 
read ■'inter-tribal cwjsonium ”] 

Provisions in Title IV and in Title 

1 as follows. 

At the option of a participating 
tribe or tribes, Miy provisions of 
Title i shall be m^ part ofa 

Title IV agreement (§458cc(l» 

The Secretary is directed, upon 
the request of any Indian tr^by 
tribal resolution, to enter imo a 
self-determination contract with a 
pibal organization (§430f(aKI)) 

'Tribal organization” means the 
recognized governing body of a 
tribe or an organization of Indians 
sanctioned by the tribe w 
democratically elected by tlie 

Indian conununity to be served 
(SdSObfO) 

Provision in Tide IV regulations 
as follows: 

Caimnium means an 
organizatton of Itiditin Tribes that 
is authorized bv those Tribes to 

tnm Inttr-tribal consordum" 
iseae a cotftioa of two (or] 
racm separate Indian tifoes that 
jeon logeihei for die purpose of 
participatit^ a sdf-govaisance, 
mchidrng tribal organizations (25 
USC43Saa^aX3)) 

Section 401(10) should be 
stricken. Title 1 already allows a 
group of tribes to designate a 
tribal organization, by tribal 
resolution, to enter into a Title I 
funding agreemoii on behalf of 
the tribes. The Title IV 
regulations foreclose a tribal 
organization from joining a tribal 
consortium, however, by defining 
a consortium as made up only of 
tribes. See comment on §40I(S), 
above 

We agree. See comment ^ove. 
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ComparisoB of Proposed Amendments of Tribat Wo^goap (9-7.3W>6) to Tide IV and Title V with Department Comment 



Proposrf amaidinons (toe 2006) 

Title IV 

•I%leV 

Department comments 

Tribal Comments 



participate in sdf-governanct 
under this pan and is responsible 
for negotiating, executing, and 
in^lementing annual funding 
agreements and compacrs. (2S 

CFR 1000.2) {italics added) 




401(13) 

The terni "tribal share” raeaits an 
Indian tribe's portion of all funds 
and resources dtat si^iport 
secretarial included progr^s that 
are rvot required by the Secretary 
for the peifommce of inherent 
Fednal functions 

No provision in Tilk IV, but fee 
following provision in fee Title IV 
n^ulations: 

Tribal share means fee amount 
determined for that 
TribefConsorlium Cm a particulaf 
program at BiA region, agency, 
and central oflice levels under 
sec.4Cl3(gK3) and 40S(d) of fee 

Act. (25 CFR 1000.2) 

The tom *Tribd ^aie” means an 
Iiifea tribe's pofen of all funds 
anditsaoTces feaisigqiMt 
seCTWarM programs, setvkcs, 
funcrioB, and activities (or 
portims Ihoeof) feat are not 
requited W fee Secretary for 

pCTfomance of Mierent F^erai 

fwidkns. (25USC458aaa(3X8)} 

DeDnition of tribal share. 

Section 401(13) should be 
strickra because the Tide TV 
regulations define tribal share 
more cleanly. First, the 
regulations define uiba! share to 
memi the amount determined by 
BIA. thus avoiding disputes over 
whether BIA has proven dial 
tribes/consortia are receiving the 
full portion of all hinds and 
resources that support PFSAs. 
except for what is required for 
inhaent Federal functions. 

Second, the regulatory definition 
avoids disputes over what is w 
“inherent Federal function" and 
disputes over what funds are 
“rojuired" for the performance of 
inherent Federal functions. 

We dis^rec. See also comment 
below under | 405(bXlXA). 

403(aK2) 

in addition to those Indian tribes 
pajticipating in self-governance 
under paragraph <l), an Indian 

tribe that meets the eligiltility 
criteria specified in sd)se<Uion (b) 
shall be entitled to participate in 
self-govmiance. 

The Secretary shall not limit the 
number of adthtional Indian tribe 
to be selecttd each year from 
»nong tndiw tribes that are 
eligible u<id« sidjsection (b). 

In addition to those Indian tribes 
partkipaling in self-govemaiice 
under subsection (a) offeis 
section, the Secretary, actii^ 
through fee DirectM of fee Oilicc 
of Self-Governance, may sdcct up 
to 50 new tribes pa year from fee 
ai^licant pool dBoibed in 
subsection (c) of this section to 
participle in self-govoiance. 
(25USC458bb(!)) 

In addiiioa to those indiao tribes 
partkipaling m self-govonance 
unda subseciioa (a), each year an 
adihiional 50 Infean tribes feat 
meet fee eligibility criteria 
specified in sifesection (c) sh^t be 
entitled to pankipaie in self- 
govcntance. (25 USC 4S8aaa- 
l«bX«)) 

Removing restrielfoB on 
number of tribes eligible to 
psriteipate in self-governance 
each year. Section 4D3(aX2) 
should be stricken. LikeTitleV, 
Title !V restricts the number of 
new self-governance tribes each 
year to 50. This provides for 
orderly management of fee self- 
govcmance program. The tribal 
workgroup h£ not shown fee 
need to lin the restriction on 50 
new eligible tribes pet year. 

We agree. 

403(aK3) 

If an Iixban tribe authorizes 
another Indian tribe, an inter- 
nihal consorrium. or a tribal 

At fee opdoti ofa participating 
tribe or tribes, aiy provisions of 
Title 1 shall be made part of a 

In any case in whkb an Indian 
tribe has authorized anofeer 

Indian tribe, an mler-iribal 

Tribe's aufeoTlzatfon of inter- 
tribal consortium to carry out a 
nropram on the tribe's behalf 

As discussed above, we agree that 
the term ''inter-tribal consortium" 
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CompariiOB of Proposed Amendments of Tribat Werterwp ^7-2O06> to Title IV and Title V with Department Comments 


Section 

Proposed imeodmeiits (done 200*) 

Title IV 

TifleV 

Oepartinent comments 

Tribal Comments 


cM-ganization to plan for or carry 
out an included program on its 
behalf under this title, the 
authorized Indian tribe, inier- 
tribal conmrtiiim.oT Irib^ 
OTganizacion shall have the rights 
and responsibilities of the 

Title IV agreemrail (§458cc(0) 

The Secretary is directed, tqwn 
the lequesl of any Indian trfoe.l^ 
tribal resolWtxi, to enter hHo a 
self-determination coniitict writh a 
tribal organization (§4S(^aKI)) 

C(S 80 f 6 Bm,aratribal 
ogsiizatrai to plan or esry 
oitt ^ograms, sendees, foncikxis. 
tt aoinries (or ptations ibereoO 
tm Ms bdalf utte tMs part, the 

trfoal KffifBttam. or Irib^ 

The italicized refetCTces to “inter- 
tribal consortium'' in §403(aX3) 
are accqKdile if an inter-tribal 
consortium is defined in §401(10) 
as made iqi of tribes tot are 
otherwise separately eiigible to 
participate in self-govemance. 

shouldbesBitAen, Wedonot 
agree that the term "tribal 
organization" should be removed 

We prcpiMe the follovring 
revision to this provision: 

"If an Indian tribe authorizes 


auihtmzing Indian tribe (except as 
otherwise provided in the 

“Tribal orgmizatiwi" means fte 

andreqiMSI^ities oftbe 

organiz^on" in §403{aX3) 

organization to plan for or carry 


added) 

tribe or an oiganization of Indians 
sanctioned by the tribe « 
democraticaliy elected by d>e 

Indian community to be served 
(§4S0b(/)) 

wbswise provided M to 

tideX In sodi event, to term 

shd indude sdi other aitfimized 

constntiam, or tribal otgaoization. 
(§4S8aa^)) 

See comment at §§401(8) & 
401(10), above-. 

If an Indian tribe authorizes 
another Indian tribe, or an utter- 
tribal consorriHm, er-a-gfori 
wgoniiMtiQn to plan for or cany 
out an included program on its 
behalf under ihb title, the 

autiiorized Indian tribe, Of inter- 
tribal consortium, oriiibnl 
organiaalioB shall have the rights 
and responsibilities of the 
authorizing Indian tribe (except as 
otheivrise provided in the 
authorizing resolution). (Italics 
added) 

beh^f under this title, to 
autorized Indi% tribe, or mhal 
o^anizatim shall have the rights 
and re^jonsibilities of the 
authorizing Indian Oibe (except as 
odierwise provided in the 
authorizing lesolution)." 

403(a)(4) 

Two or more tribes that are hoi 
otherwise elipble laidw 
subsectica (b) may be treated as a 
single Indiaii tribe for the purpose 
ofparticip^ii^ in self-govemance 
as a consortitun if-{A) each 

Indian tribe so requests; and 
(B) the consortium itself is 
eligible under subsection (b) 

(It^ics added) 

Ifeach tribe requests, iwot^more 
otherwise eligible Indian mhes 
may be treaud as a sin^ Indan 
tribe for the purptse of 
participating in Self-Governance 
as a consortium. (|4SSib{b)(2}) 
(italics added) 

TTie term “iniw-tiibal consortium" 
means a coabikm of two (or) 
more sq>araie Indian tribtt 
jttn logelhet for to purpose of 
participating in sdf-goverDaoce. 
including Dibal organizations 
(§458aa4aK5)) 

Section 403(aX4) should be 
stricken. Tide IV requires tribes to 
be separately eligible for self- 
goveinance in order in participate 
h) a self-govemance consortium. 
Tide V does not address whether 
tribes participaiing in a 
consortium must be sqiaiately 
eligible for self-govemance. 

We disagree. If a tribal 
organization is eligible none ofits 
membw tribes need to be eligible 
by themselves. TheDepartmeni 
has interpreted Title iV in this 
manner for many years and die 
Dqtartmenfs comments itoul this 
langua^ are not consistent with 
existing practice. 

<03(aKSJ 

(A) 

An Inihan tribe that wiUtdraws 
fVom participation in an inter- 
tribal censortium or tribal 
organization, in whole or in part, 
shall be entitled to participate in 

No provision 

An Indian tribe that has 
withdrawn from paiticipatioo in 
an inier-tribal consortium or irfoal 
organizatim. in whole <» in pan. 
shall be entitled to pstidpatt in 
self-eovemanceorovided the 

Aulomatie riiglbility for self- 
governance of tribe that has 
participated in consorttoin. 
Section 403(aX5XA) should be 
stricken. Neilher Title IV nor Title 
V allows a tribe that withdraws 

We disagree The Department's 
interests are already addressed at 
to end of this provision that 
slates that a withdrawing trfoe can 
paiticipikle 'if it ii ''eligible under 
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Section 

Proposed zmeR^cnls (June 2006) 

Title IV 


Depaitment comments 

Tril«l Conunents 


is eligible under subsection <b). 


imfian BfrK iBcets die digibility 
ctiteia sfcdfiedhi sidisetrioo (c). 
(}d58aaa-^KZXA)) 

from a consortium or triba! 
organisation topatiicipaie in seif- 
govemance untes the trfte is 
oihwwise eligible for self- 
governance. 

subsection (b) . 

403(aKS) 

<B) 

Ifsn Indian tribe wiihtfraws from 
participation in an inter-tribal 
consortium or triba) organizMion, 
the Indian tribe shall be raititled to 
vibal ^are of funds and 
resources supporting the included 
programs that the Indian tribe will 
be carrying out under frie compact 
and funding ^eemenl of the 

Indian U-fbe. 

No provision 

if an »g«fan trflw h» w^tdrawn 
fiompartidpalioniaaninter- 
iribidcaosMtiaBi or tribal 
orgwtztfk*. that hidtan tribe 
sbaH be estilled to iu irAal share 

1 activitksfm'parliaas thereof) 
the Inditn trSte wiU be cairydi^ 

<wt raider dte con^l and 
fimdiBg ^yeonent of the Indiasi 
tribe. (§458aaB-2(bX2XB) 

Tribal share for tribe dial 
withdraws from consortium or 
tribal organization. In 
ev^uating §403(aXSKB). the 
Department is concerned whether 
the wiihiawing eibe and the 
consortium will have enoi^ 
reource to carry ota programs, 
alter the withdrawing tribe takes 
aw:^ its hibaJ shares fr«n the 
consoniuni in any case. 
|403(a)(SKB) should be amntded 
to read. "If an Indian tribe 
withdraws from participatiem in 

an inler-tribal consortium or«ibai 
or^ieotion. the Indian trfrte shall 
be entitled to its tribal share of 
funds and resources supporting 
the included programs Aatthe 
Indian tribe will be carD'ing h 
out under the 

con^aM and funding agreement 
of the Indian tribe." As written, 
§403(aX5XB) ewresponds to Title 
V 

&e comments above about the 
deletion of the imn ‘Inler-friba! 
conswtium" throughout the bill 

We ^ree with the other proposed 
changes. 

403(aX5) 

(C) 

The withdrawal of an Indian tribe 
from an inler-Biba! coosonium or 
tribal organization shall not afTeci 
the eligibihty of Ute inter-tribal 
consortium or nibai organi2aiion 
to participate in self-govemvice 
on behalf of 1 or more <«her 

Indian tribes. 

No provision 

In DO event shall the withdraw^ 
of an Indian tribe frian an inter- 
tribal consoifrum or tribal 
otganizalion affect the eligibility 
of the inter-Uibid consortium or 
tribal oiganizalion to paitic^ate 
in selfrgovtniance (§4S8aaa- 
2(bK2XC)) 

in evaluating $4Q3(aX^XC)> 
Department is concerned whether 
the withdrawing tribe and the 
consortium will have enough 
resources to carry out progr^ns, 
after the withdrawing tribe takes 
away its tribal shares from the 
consortium. In any case. 
§403(aX$XC) should be amended 
to read, ‘The withdrawal of an 
Indian tribe from an inter-tribal 

shall not affect the eUeibilicv of 

We dis^ree with the proposed 
changes to delete the term “tribal 
organization” and to add 
clarifying language about die need 
fix nsember Bibes to be 
indqiendentiy eligible to 
participate in self-govemance. 

Also, as meniimied &ove. we 
believe that all references to inter- 
tribal consortia throughout diis 
provision should be deleted. 
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Comparison of Proposed Ameodments of Tribal Wo^oap (9.7-20e6> to Title IV anti Title V with Department CommenB 


Section 

^posed amtndiMJils (June 2006) 

Title rv 

TOeV 

D^artmcnt comments 

Tribal Comments 





the inter-tribal consortium w 

in self-govwnance on behalf of 1 
or mote other Indian tnbeso'i 

ctiasr-niuni isotberwise eligible.!!..' 

Sre'commenVfor 5403(aX3), 
above. 


403(aX5) 

(DKi) 

An IniUan tribe niay fully or 
partially withtXaw from a 
participating inter-tribal 
conscatium or tribal organization 
its tribal share of any included 
program in a compact or funding 
agreenwnl 

No provision 

Nopravkion 

Tribe’s right to withdraw iw 
tribal shares from a 
consortium’s funding 
agreement Inevaluatir^ 
§403(a){5XDXiX ihe Department 
is concemed whether Ihe 
withdrawing tribe and the 
consoniutn will have enou^ 
resources to carry out programs, 
aAer the withdrawii^ tribe lakes 
away its tribal shines from Ihe 
consortium, in any case, the 
words “or tribal oiganizafitMt" in 
§403(aX5)(DXi) must be stridioi. 
See SOL advice at §§401(8). 
401(10). 403(aK3).& 

403(aX5XC) effect of 

§403(aX5XDX>) would be similar 
to the effect of §403(aX5KB). 
which coTtesoonds to Title V. 

We disagree with the pn^id to 
delete "tribal organizatitst. “ As 
mentioned above, we prt^e 
instead that Uie term "inter-tribal 
consortium" be deleted 

403(3X5) 

(DXH) 

(aa) A withdrawal under clause (i) 
shall become efleeiive on the dale 
specified in the resolution that 
authorizes transfCT to the 
participating tribal organialioR or 
inter-tribal consortium. 

(bb) In the absence of a date 
specified in dte resolution, the 
withdrawal shall become effective 

(l) the earlier of- 

(AA) 1 year aAer the date of 
submission of the request; or 
(BBl the date on which the 

No provision 

Nopitmsioo 

The references to “inter-tribal 
consoFtium” in §403(a)(S)(DXit) 
are acceptable if an inter-tribal 
consortium is defined in §401(10) 
as made up of tribes that are 
otherwise separately eligible to 
participate in self-goveroance. 

The references to “trflrai 
organization” should be stricken 
as unnecessary because a tribe 
may already authorize a tribal 
organization to carry out a 
program on its behidf under Title 

1 Seecomment on §401(10) 

We disagree with the preposa! to 
delete "tribal organization. " As 
mentioned above, we propose 
instead that the term "inter-tribal 
consortium" be deleted 
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Comparison of Proposed Amendments of Tribal Wor 


funding ^reemem empires; or 
(II) such date as may be mufuatly 
agreed uptai by the Secretary, die 
vviih*awing Indian tribe, and the 
tribal organization or inier-iriba! 
consortium that signed the 
con^jaci or funding agreement on 
behalf of die withdrawing indai 
tribe, inter-iribai cwisortium, or 
tribal organization. 

if an Indian oibe or tribal 
organization eligible to enter into 
a self-determinatioD contract 
under title I or a compact or 
funding agreement under this title 
fully or partially withtfraws from a 
pajticipating inl»-tribal 
COTSOrtium or tribal organization, 
the wilh^wing Indian tribe — 

(i) may elect to enter [into] a self- 
determination contract or 
eongiacl, in which case- 
(aa) the withdrawing Indian fribe 
or tribal oiganizaiion shall be 
entitled to iB tribal share of funds 
and resources supporting the 
included programs that the Indian 
aibe will be canying out under its 
own self-determination contract or 
contact and funding agreement 
(calculated on die same basis as 
the funds were initially allocated 
to the funding t^reemenl of the 
inier-tribaJ consortium or tribal 
organizaiionX wd 
(bb) the funds referred to in 
subclause (I) shall be withdrawn 
by the Secretary from the funding 
agtecmenl of the iuier-lribal 
consortium or tribal organization 

I and truisferred to the withdrawing 
Indian lithe, on the condition that 
the {wsvisions of sections 102 and 
I05(i)ofthis title. ' ' 


■ 7-2006> to Title IV and Title V with Department Comments 

Tribal Comments 


Department comments 


If an Indian inlM has withdrawn 
from paititipakn in an tnter- 
tiiba) consortium w tribal 
tnguizaikia. that Indian Iribe 
be eatilied to its tribal share 
frada supponiBg those 
pio^ams, sovios, frincii«ts, std 
activities (or potiions thereoO that 
the Inthm win be carryii^ 
(Ml under the congiact aod 
funding agreenent of die Indian 
Iribe (§4S8aaa-2(bX2)(B) 


In evaluating §403{aX5XS). V/e disagree about the need to 
Department is concerned whether 

(he withdrawing Bibe (or the organization” and prc^>ose instea 

Secretary, for a withdrawing tnbe *at the term "imer-iribaJ 

that elects not to enter into a 638 craisortium" be deleted 

agreement) and the censoroum 

will have enot^ resources to 

carry out programs, after the 

withdrawing tnbe takes away its 

tribai shares from the consortium. 

In any case, the phrase, “or tribal 
organistion," should be stricken 
wherever it appears in 
|403(aX5)(E) See SOL advice at 
§403(a)(5XB). 
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Comparison of Proposed Amendments of Tribal Wertgrwp f9-7-20d6> to Tide IV and Tkle V with Depaitmcnt CommcHts, 



;^pos«l 2inesidmcs(s (imie 2006) 

Title IV 

•fideV 

Department comments 

Tribal Comments 


shalf appiy to the withdrawing 

Indian tribe; or 
(il) may elect not to enter a 
contract or con^t, in which 
case all funds not obligated by 

Uie inter-tribal consoitiurrt 
associated with the withdrawing 
tribe's returned included 
programs, less close-out costs, 
shall be returned by the inter- 
tribal conscHiium to the Secretary 
for <^)enition of the included 
programs included in the 
withdrawal. 





403{aX5> 

(F) 

if at Indian tribe elects to operate 
ail or some included pn^rams 
carried out under a contract or 
funding agreement under this title 
ihrot^ a self-determination 
contract under title 1 . at the option 
of Uie Indian tribe, the resulting 
self-determination contract shall 
be a mature self-determination 
contract. 

No provision in Title IV. but these 
provisions in Title 1 explain what 
a mature contract is and the 
advaitage it has 

'hnatuie contract: means a self- 
determination contract that has 
been continuously <q>er^ed by a 
tribal organization for three a 
more years, and for which there 
are no significant and mareriat 
audil exceptions in the annual 
financial audit of the tribal 
organization: Provided, Thai iflwn 
die request of a tribd organization 
or the tribal orgtuiization's Ind^ 
tribe forpu^roses ofseedas 

450i(a] of this title, [a) comraci of 
the tribal organization winch 
meets this definition shall he 
considered to be a mature consaci 
(§450b(b)) 

A sdf-determinaticn contrao 
shall be- fora definite or an 
indefinite term, as requested by 
the tribe. ... ui die case of a maiure 
condaci. (§450j(cXI)(B» 

No(navisi<» 

Automatic ri^t to elect a 
mature setf-determlaatlon 
contract. In evalu^ing 
§403(aXSXF). the Deptutmenl is 
concerned whether the 
withdrawing tribe and the 
consortium wit! have enough 
resources to carry out programs, 
afier die withchawing tribe lak^ 
away its nibal shares from die 
eonsoniura Section 403(a)(SXF) 
would allow a tribe to choose to 
have a mature self-determination 
contract instead of remaining in a 
emsonium. A mature self- 
determination contract can be for 
an indefinile term. An indefinite 
contract term is not significant to 
the Oepattmenu but tack of 
adequate funding for the tribe and 
the consortium is. 

The Department does not appeas 
to pn^>(»e any changes to the 
trital draft, is that correct? 

403(b) 

To be eligible to participaie in 

The qualified applicant pool for 

The qualified applicant pool for 

Ellsfolllty for paniclpation in 
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Comparison af Proposed Amendments of Tribal Workgrewp (9-7-20(te) to Title IV and Title V witk Department CommeBts, 


Section 

Proposoi anioiiim««s (June 2006) 

Title IV 

HfleV 

Department comments 

Tribal Comments 


seif-govonance. an Indian iribe 
shall-- 

(1) con^Ieie the planning phase 
described in subsection (c), 

(2) rejucslpanicipation in seif- 
governance by resdution or other 
official action by die tribal 
governing body, Mid 

(3) (IciiiOTStrate, for the 3 fiscal 
ycMs preceding the date on which 
the Indian dibe requests 
participation, financial stability 
and financial tnanagement 
csqiability as evidenced by the 
Indian tribe having no unconected 
significant and material audit 
ericeptions in the required annua! 
audit of its self-d«ermination or 
self-governance agteernents with 
Mty Fetteal agency. 

Seif-<3overnance shall consist of 
eadi tribe ihat- 

( 1 ) successfully completes the 
planning phase described ia 
subsection (d) of this sectiim; 

( 2 ) has requested pMticipalion ra 
Seif-Covemance resduikmor 
olh^ official action by the tribal 
govnning body; and 

(3) has demonstrated, f« the 
previous thiee fiscal yearn, 
financial stability tmd financial 
mMiagement capability as 
evidenced by the mbe having no 
material audit exce^uions in dw 
required annual au£i of die sdf- 
detennination contracts of the 

Iribe (§45gbb(c)) 

sdf-gavtfnaire sh^ consist of 
each leden Bfiie diat- 

(A) suGcessfhliy eonqdetes the 
piaffing |diase desert>ed in 
sobseetkm (d); 

(B) bffi leqaestedpaik^attoiim 
sdf-gove»Baceby lesotuthn or 
oflier officra! actioii the 
governing body of ca^ Indian 
tribe (0 be saved; and 

(C) bas deiDonsinKtL for 3 fisc^ 
years, CnaBCial siabiUiy and 
frasKtal inan^ement c^iabiiity. 

(§4S8aaa-^cXl)) 

For poposes of liias stdisectioD. 
evidence dot, during the H-yea 
period lefinred to in pffiagiiaph 
(IXQ, at Indian tribe had no 

materia] autKl cxcepikns in die 
required annual au^i of the Indian 
Bite’s seif-determiiiatiwi 
contracts or self-govetBaice 
funihng agreements with any 
Fedn^ ^ency sMI be 
ccAclosive evidence of the 
requited stability and capAility 
(§4S8aaa-2(tX2)) 

self-governance, in evaluating 
§403^), the Department is 
concerned whether §403<b)'s 
liberalization of Title IV and Title 

V requirements would allow 
tribes that are not competent to 
participate in self-govemance. 

First, §403(b) removes the word 
"successfully” in subsection t.so 
as to minimize the Department’s 
evaluation of a tribe’s planning 
phase. Second, §403(b) lowers 
the standard for demonstrating 
financi^ stability and financi^ 
management c^bility to the 

Title V standard Rather than 
having "no material audit 
exceptions,” a Bite need only 
have "no uncorrectai significant 
and material audit excqitions” 
(italics added). Seciitra 403(6) 
implicitly removes the restriction 
on the number of tribes that can 
be admitted to self-govemance 
each year by temoving the 
reference to “quatined qiplicant 
pool” that ^jpears in Titles IV and 

1) We agree to add the word 
"successfully'’ tetwem "shall - 
(l)"and"compleie"; 

2) We do not a^ee that the 
standards for financial stability 
and financial management 
ctqjability are weaker in the tribal 
im^iosal. Hus new language, 
which has worked well in Title V, 
allows for a tribe to cure a 
problem in an audit before it can 
be eligible so the Department's 
intoTO! to ensure that good 
financial managonent practices 
are in place is addressed 

3) This section has nothing to do 
with the number of tribes that can 
be admitted to the qu^ified 
an>iicant pool, which is covered 
in § 403(a> above. 

404^X1) 

A compact. . . shall- (1) specify the 
general terras of the govemmaii- 
to-governroml relationship 
between the Indian tribe uid the 
Secretary, and 

No provision 

Each compact, shall set forth the 
general lerms of the govemmoit- 
lo-goverameni relaiionriiip 
between the Indian tribe and die 
Secraary (25 USC4S8aaa-3(b)) 

Definition of compact- the l«ms 
of the governnient-lo- 
govemmeot rdaiitHtshtp. 

Section 404(bXI) should be 
stricken. Section 4i>t(bX1 ) is 
unnecessary because the Title IV 
relations defioe "contact” 
satisfactorily. Section 404(bXl) 
isahowordedawkwardly. To 
"specify the general terms of (he 
govemment-io-govemment 
relationship” is self-contradictory. 
Title V, by contrast, says that the 
corrpaci shall “set fordi the 
eeneral lerms " Still, the laneuase 

We disagree that this definition 
should be stricken. We think the 
statute should define this critical 
term. We also prefer the language 
in Title V to the language in the 
Title IV regulations and do not 
believe that there luiy inherent 
contradictions in the lan^ge. 
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Comparison of Proposed Amendments ofTribai WorkgoBp(!>-7-2W6)tt>Titieiy and Title V with Department Comments 


Section 

Proposed aitietidnKiits 2006) 

Title IV 

TWeV 







of the Title IV regulations is 
siqjerior. The reguliUions say that 
the contact “affirms the 
govemmenl-to-govemment 
telatiaiship” (25 CFR 1000,4) 


404{bK2) 

& 404(c) 

A compact , shall-.. (2) include 
such lemis as the p^ies intend 
shall control year ailer year. 

(404(b)) 

A corr5>act...may be amended only 
by agreement of the parties. 

(404(c)) 

Nopovision 

Each cmiip3ct..diall set foitb die 
general (oms (be government- 

between btdiaa nfte ^ the 
Secretay. inctndt^ such terms as 
the patties imend shall control 
yearafleryev. Swhcoinpacts 
only be amasded by mutual 
agreement of the pities ^USC 
4S8aaa-3(b)) 

Section 404(bX2) should be 
stricken. Sections 404(b) & («) 
correspond to Title V. But terms 
about specific pmgrams should 
appear in funding agreements, 
evra when they are intended IQ 
control year after year, so that 
they can be negotiated in tandem 
with funding. 

We disagree. Bofli provisions set 
forth in these sections are 
fundamental and we believe they 
should be clearly addressed in the 

404(d) & 
404(e) 

The effeclive date of a eon^sact 
under subsection (a) shall be— (1 ) 
(he date of the etecudon of the 
compact by the Indian tribe, or (2) 
another date ^reed iqton by the 
p^es. (404(d)) 

A compact under stAsection (a) 
sh^l remain in effect for so long 
as peiraitted by Federal law or 
until terminal by written 
agreement, retrocession, or 
reassuirqjtion. {404(e)> 

No provision 

The effective date ^ a conpata 
shall be die date of Ac approval 
and exectdkm by die ludim tribe 
or uother date agreed upon by 
ihepaitics. and sh^l remain in 
efS^ fbrso long as petmifled by 
Federal law <m touil temsnaied by 
mutual wrinoi agreement, 
retrocessioo. or leassumptioo. <25 
USC45g3aa-3((0) 

Effective date and duration of 
compact. The language, 
“retrocession, or reassumpdon,'' 
in $404(e) should be stricken. 
Scions 404(d) & (e) correspond 
to Title V. 

The language, “retrocession, or 
reassunption," appears only 
because §4040) calls for 
compacts to “include such terms 
as Che parties intend shall control 
year aftff year '' If compacts 
remain simple aflirmaiions of'^he 
govemment-to-goveniment 
relationship between a self- 
governance Tribe and the United 
States." 25 CFR 1000.4 & 
1000.151, there is no ground for 
terminating them based on 
retrocession or reassungition of 
narticular oroeiams 

We disagree. Corrpacu are nw 
"siitqjie affirmations’' betwera the 
parties: they contain binrfing 
terms that can only be teirninated 
by written agreement by berth 
pMlies, retrocession, or 
reassuinitioii. These are 
fundamental iSDEAA concepts 
that we bdieve need to be clearly 
^Iledoui in the statute. 

405ft)(l) 

(A) 

A funding agreement shall, as 
determined by the Indian tribe, 
uihorize the Indian tribe to plan, 
conduct, consolidate, admiivsler. 

Each funding ^eemeni shall-- 
(1) authorize the tribe to plan, 
ccmduct, consolidaie, and 
administer programs, services. 

Each funding agreemeni . diail. as 
detennined by (he Indian tribe, 
authorize (be Indian Rdie to plan, 
conduct, cons^idaie, adminisier. 

Contractible BIA and OST 
programs. The lai^uage, “and 
receive full tribal share fbnding." 
m$40S(bXlXA) Should be 

WedisagSM. The concept of 
"Wbal shares" is well developed 
and reflects years of thoughtful 
discussion andneeotiaiion 
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Comparison of Proposed Amendments of Tribal Workgeap (9-7-20§6> to Title IV and Title V with Department Comments 


ESRH 


Title !V 



Tribal Comments 


and receive full uibal share 
funding for all prr^ans carried 

functions, and activities, 
portions thereof, adrronisiered^ 

and recene fon Bibal sh» 
finding, mchiding tribal shares of 

stricken evoi thou^ it p^lels 
foe language in Title V. 'Tribal 

between tribal and federal 
representatives .droui how to fairly 



tin. DbfMutu^d uflln. Utttaivl 


. -I ^ P 




Ul^uudll Ulc^UuJvnuu^.i 


1 1 , 1 . n /*■ , 

V 1.»>. .-.I J.. >.», 


agency or oftiee within which the 
progran is perfiwmed (including 
funding for %ency, area, and 
central oflice functions in 
accordance with subsection 

agency or office of foe Bureau of 
Indian AITaits within which the 
program, service, function, and 
activiiy. or portion thereof is 
performed, including funding for 

for ^ programs, snvkes. 

that the “Secretary would have 
otherwise provide for ihe 
operation of foe propams" (25 
U.S.C. § 450j-l(aXl)). The 
wording ofTiile IV is preferable. 

it assumes ^recifiePFSAs. These 
are concepts that work well in 

Title V and there is no reaswt why 
they CMinot work well within 

DOl, for BIA/OST propams 


oat for the beneSt tri' IndiaDS 


in the Act of April I6J934(25 
U.S.C. §452etseq.),(ii)lhe 
Secretary atfeninislen for the 
benefit of Indians under the Act of 
November 2, mi (25 U.S.C. § 

! 3). or any subsecpienl Act; (iii) 
the Secretary administers for the 
benefit of Indians with 
apprcpriations made to agencies 
other than the Department of the 
Interior, or (iv) are provided for 
the benefn of Indians because of 
their status as Indians. 

functions in accorduice with 
subsection (gX3) of this section, 
and including aiy jieo^ani, 
service, function, and activity, or 
poition thereof administered 
under the authority of - (A) the 

Act of April 16, 1934 (25 U.S.C. 
4S2 et seq ); (B) the Aa trf 
November 2. 192) (25 U.S.C 13X 
and (C) programs, services, 
functions, and activities or 
portioru fooeof administered by 
foe SKretory of foe Interior th^ 
ait otherwise available to info'an 
tribes Indians for which 

widHnd regard to the agency or 
<dSce of die bidiaii Health Service 

service, fimtiion. or activity (or 
^^tlw^^^mwd(2S 





ap(»opriaii«is an made to 
agencies ofoer than foe 

Department of the Interior (25 
U.S.C.§45acc(bXl)) 




405(b)(1) 

(B) 

Prograras descrflred in 
subpara^aph (A) shidi include all 
programs with respect to which 
Indian tribes or Indians are 
primary or significant 
bmeficiarie. 


Such programs, services, 
fimetfons. or activilies (or portions 
ihereol) include ail fMo^ains, 
services, functions, activities (or 
pordras thereoO. including 
pants . . with respect to which 
Indian tribes or Indians are 
primary ce significam 
beneficiaries, adnunbieted by the 
Department of Health and Htunan 
Se^ices through the Indian 

Health Service and all local, field, 
service unit, area, region^, and 
central headouaners or national 

BIA and OST programs aire 
cotttraetible if Indians are 
primary or significant 
beuefieiaries. Section 

405(bX 1 XB) should be stricken. 
Although it parallels § 45gaaa- 
4(b)(2) ofTitle V. its ambiguous 
wording allows more than one 
inteipretaiion. Under one 
interpretation, the subsection is 
si^e^uDus Under the other 
inieipreution. foe subsection does 
not serve foe Department’s 

We disagree. The Dqtartmeni’s 
comments to this subsection are 
inconprehensible We believe 
that if a program was esiablishoi 
by Cmgress with Indians as either 
"primary" or "siptificant" 
beneficiaries that it should be 
conpact^le as a matter of right 
by the affoeted ml>e(s). 

Assumiag, as Ihe Depstment's 
comments does, that tribes will 
"look afier non-Indian interests 
less vigorously than foe Secretary 
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Comparison ofPropos^ Amendments ofTribai WorkgroBp ffl-7»2a06) le Title IV and Title V with Department Commcwts 



ftoposed amendments (Jtae 2006) 

Title IV 

•meV 

Department comniMts 

Tribal Comments 




ofikc fuitctiMS so atkninistered 
radcrAewdiwi^oHA) 
fwkms aM]; (i^ ny oib«^ Aei 
of Cadres at^Mriamg any 

atbffimster. cany oiH. « provide 

described in dns sectm (hat is 
c»riedoisfediebenefi(.tf 
infians because of iteir Ma(us as 

such a 

fvognm. service, ftatciios. or 
activity (w portions ibereol) 
earned om fen die benefit of 

to »iy agency odier than an 
^ency wiifaai Departmeni o( 

any case ai nbich the Secie^- 
aAninisieis dtai pn^am, service, 
Ametion, w activi^ (or pMtioti 
ibereoO<25U.S.C|45S2aa- 
4(b)(2)). 

Title V allows tribes to ccmtract 
PFSAs wiUi respect to which 
nibes or Indians are primary or 
significant beneficiaries when the 
PFSAs are {l)a(in)nisleied by Uie 
Indian Health Service and (2) 
carried out for the benefit of 

Indians because oflheir status as 
Indians. 

Section 40S(bXI)(B) allows tribes 
to ccaitra« PFSAs that are carrirf 
out by BIA and OST with respect 
to which tribes or indiaiis are 
primary or significant 
beneficiaries. 

If 4405{b){lXB)isTeadas 
incorporating the requiranent in § 
405(bXtXA) that PFSAs be 
carried out for the benefit of 

Indians because of their status as 
Indians, nothing is to be gained by- 
adding (hat Indians may be 
primary or significant 
beneficiaries of the programs. 

Under this reading, 4 405(bXlXB) 
should be stricken as unnecessary. 
But i 4Ci5(bX I)(B) could be read 
as expanding the list of 
contractible PFSAs in § 
405(bXlXA) to include PFSAs 
that ate carried out by BIA and 

OST with respect (0 whidi tribes 
or Indians are primary or 
significant beneficiaries, although 
the PFSAs are not carried out lor 
the benefit oflndians because of 
their status as Indians. These 
would be PFSAs for which 
funding has been trasisferred to 

81A or OST from another Interior 
bureau or ofilce. 

This reading gives J 405{bX ! XB) 
a different meaning than § 
405(bXl)(A). It goes beyond 

Title V bv authorizins contractine 

wcHtld is ridiculoie and iisulting 
to the integrity of tribal 
governments. Tribes have every 
reasoi and motivmion to ensure 
that (hey cany out programs (hat 
impact Indians as primary or 
si^ificant btHieficiaries 
successfully, tutd doing so requires 
that the intmsB of non-Indians 
who may tangentially benefit ftcsn 
the prt^ams be managed just as 
wdl as die portion of die {nxgram 
that affects Indians. The 
insinuanon that tribes would 
(hscriminau; a^^inst non-Indians 
in carrying out these pregrams is 
purely hypothetical and not based 
on fact. 
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Comparison of Proposed Amendments of Tribat Workcroap (9-7-2006) to Title IV and Title V with Department Comments 



g^y^BSESBESI 

Title iV 

TOeV 


Tribal Comments 





ofPFSAs not intended to serve 
InAans exclusively. ThtsreaAng 
is unfavorable to the 

Dqrartment's inrercsts if the 
Department is concerned Aal 
tril^ will look afler non-fnAan 
interests less vigMously than Ae 
Secretary would This reaAng is 
likely to be a first st^ in a 
legislative campaign to render 
non-lnAan PFSAs contractible 
under Public Law 93-6J8. 


405(bX2) 

(A) 

A funding agieeinail undR 
subsecticn (a> shall, as determined 
by the Indian tribe, authorize the 
Indian tribe to pi»i, conthict, 
consolidate, administer, and 
receive full tribal share funding 
for ail programs c^ed out by Ae 
Secretary outside of Ac Bureau of 
InAan AlTaiis, wiAout regard to 

Ae agency <x office within which 
Ae program is performed, 
including funding for agency, 
area, and centra oflice fiuiciions 
in accordance wiA siAsection 
409(c>. The programs wiAin Ae 
scope of Ais subparagrajA (A) are 
those provided for the bwefii of 
Indians because of Aeir statm tts 
InAans, or those programs wi A 
respect to which lixhan tribes or 
Irtiiians are primary or significant 
benericiaries. 

Each funAng agreententst^t)- 
. .. subject to such imis as be 

negotiated, authorize the mire to 
plan, conduct, consolidate, and 
administer programs, service, 
ftmetions, and activities, or 
portions thereof, administered by 
the Department of the Interin, 
oAct Aan through Ae Bureau of 
inAan Affairs, that are oArww 
available to InAan tribes of 

Indians, as identified is severe 
4Sgee{c) of Ais title, exc^t that 
noAing in Ais siAsection may be 
construed to provide asy tribe 
wiA a preference wiA respect to 
the cf^tortunity of the Vibe to 
administer programs, services, 
functions, and activities, or 
portions thereof, unless such 
(H'eferaKe is otherwise provided 
for by law (25 U.S.C § 
45«ccftiK2)). 

Nmm 

Contractible non-BIA 
programs. Section 405(bX2XA) 
should be stridtoi beiause Title 

IV is jnelerAIe. Section 
405OX2XA) goes beyond Title V 
and removes necessary Secretarial 
Ascrebon and negotiation 
authority. UnderTitlelV.trihes 
may carry out PFSAs 
adtiunistucd by non-BIA bureaus 
and ofTices, "subject to such terms 
as may be negotiated'' Section 
40S(bX2XA) would m^ 
agreements to carry out such 

PFSAs obfigaiory “as determined 
by Ae inAan tribe" Section 
405(bX2XA) introduces language 
Aat fiinding agreements shall 
auAorize tribes to “receive full 
tribal share funding'' Title I and 
Title IV. however, do not contain 
entitlemeDB to "tribal share" 
funding This language is 
undesirable because “trAal 
shares" are not necessarily Ae 
appropriate methodology for 
emulating Ae funAng anwunts 

Aat Ae "Secretary would have 
oAerwise provided fw the 
opoaiion of Ae programs" (25 
U.S.C § 450j-l(8Xl)) Praally. 
S405(bi(2XA'> goes bevond Title 

We disagree, .fee comments 
above related to the Department 
views on § 405a>X!XA). Our 
position is that Ae Department 
should have no diswetion over a 
tribe's right to assume PFSAs and 
related funds from rron-BIA 
bureaus ifAey are PFSAs Aat 
were established for Ae benefit of 
InAars (which is Ae exact sc<^ 
of contracts und« Title I) or if 
InAans are primary or significant 
beneikiaries (which is a slight 
eiqransion ofTitle I's langu^c but 
ciMisistenl wiA past views of Ae 
Dep^tmeni). Title Vs provisions 
are not on point on these scqre 
issues because Aey were 
developed based on a Afkraii 
back^ound and are cmisistenl 
wiA Title VI. which required a 
study on the feasAiiity of 
coirpacting noit-lHS DKHS 

PFSAs. oAich is not being 
proposed here. 
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ComparhoH of Proposed AmcBciments of Tribal Workgrwip (9-7-2<»6> to Title IV and Title V with Department Comments 




Title IV 

TWeV 

Department comments 

Tribal Comments 





V in authorizing tribes to conoact 
PFSAs carried out by dot-BIA 
bureaus and offices with respect 
to which tribes or Indans are 
primary or significant 
beneficiaries. Title V does not 
authorize En1>es to contract 
progrartB carried out in HHS 
outside IHS. Nor does Title V 
aulhwize ccmtracting of PFSAs 
that are not intended to serve 


405(bX2) 

(B) 

Progr^ described in 
sut^uragraph (A> shall include, at 
the option of the tribe, all 
prograns (or portions iheteoO 
that restore, maintain or preserve 
a resource (for example nsheries, 
wildlife, water or minaals) in 
which a tribe has a federally 
reserved ri^t: Provided, that the 
Secrsary sh^l make available a 
proponional share of die funding 
of such a pro^am (or portion 
thereoO that the Secretaiy would 
otherwise provide to restore, 
maintain or presme such a 
tesmjTce in an amount equal to the 
prt^sortional share of the resource 
that is associated with the tribe's 
federally reserved right 


None 

Expanding contractible non- 
BIA programs to include 
programs pertaining to 
resources In which tribes have 
federally reserved rights. The 
provision that the Secretary shtdl 
make avail Ale a share of funding 
prcpoitional to the tribe’s share of 
Che resource shotdd be striclcen. 
Management of a resource is 
likely to require an inte^ied 
plan. Iflrilw were permitted to 
demand proponional shares of 
funds and to design management 
prt^rams independently, it is 
likely that erfective man^nnent 
programs could not be carried out 
to protect the resources. 

We believe that federally reserved 
rights should be managed by the 
beneficiaries. We think that 
efTective masaganoil ofresourccs 
can and will take place if a tribe 
a^ujnes responsibilities 
associued with its part of the 
resources. TTie Compact and FA 
can contain provisi«is that ensure 
efTective and consistent 
management of the resource if it is 
part of a broader multi-p»ty 
iniegrated plan consistent with the 
Department’s own management 
plan. 

4CI5(bK4) 

Nodting in this section- 

(A) siqiersedes any express 
statutory requiremott fcv 
con^etitive bidding, or 

(B) prohibits the inclusion in a 
funding t^Teemeni of a program 
in which non-Indiarts have an 
iiKideita! or legaliy identifiable 


None 

No bar to contracring programs 
with non-ladlan intM’CSts or to 
competitive bidding 
requirements. Subsection 
40^X4XB). Stating that (be 
section does not prohibit inclusion 
in a funding agreement of a 
program in which non-Indians 
have an incidental or legally 
idendnable interest, should be 
stricken Uke55 4b5(bX1XB| 

We disagree. The Department's 
comments are incon^hensible. 
This provision is meant to make 
clear the rights diat tribes have 
proposed in S405(bXI)X3) m 
not undemiined after the statute by 
technical argumcsils that hostile 
Dqsartmenf personnel could raise 
to thwart the mtsnlion of 

Congress. 
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Comparison of Proposed Amendments of Tribal Worfcgroap 0-7-2006) to Title IV and Title V with Department Commeats 



PiDposed atnoidraeits (June 3006) 

Title IV 

TOcV 


Tribal Comments 





and 4OS0 jX 2XA), § 405(bX4)^) 
goes beyond Title V by 
rect^nizing that PFSAs may be 
conoacted even though they are 
not intended to serve Indians 
exclusively. 


405<bX5) 

A funding agreemoit shall not 
authoriae an Indian tribe to plan, 
conduct, administer, or receive 
tribal share funding under any 
pi'Ogtani that- 

(A) is provided under the Tribally 
Controlled Community College 
Assistance Act of 1 978 (25 U.S.C. 
1801 etsetj); 

(B) is provided for elementary and 
secondary schools under the 
formula developed under section 
1128 of the Educational 
Amendments of 1978 (25 U.S.C 

§ 2008); aitd 

Each funding agreement !diaiH4) 
(xcdiibit the inclusion of funds 
Iwovided~(A) pursuant to the 
Tribaliy Conircdled Community 
College Assistance Actori9n...; 
(B) for elementary and secondary 
schools under the formula 
developed pursuant to section 

2608 of this ntle; and (C) dte 
Flathead Agency Irrigation 

Division or (he Flathead Agency 
Power Division, excefd that 
nothing in this section shall affect 
the contract authority ofsudi 
divisions under section 450f of 
lhistitle....(25 U.S.C. § 

458ec(b)(4)), 

Noee 

Types of funding excluded freun 
funding agreements. Section 
40S(bX5) should be stricken. 
Stdrsecrions (A) and (8) have the 
same effect as Title IV, but Title 
iVs worthng is preferable. 

Indian tribe cb> not receive 
funding under die T ribally 
CMilrollcd College or University 
Assistance Act. as mended, aid 
they do not receive tribal share 
funding under 25 U.S.C. § 2008. 
Therefore, the wordii^ of § 
405(bX5XA> & (B) is inaccurate. 
The Department is ORiosed to the 
elimination of § 405(bX5) 
because of ongoing negoiiatitms 
relating to the Flathead Irrigation 

We would a^ee with retaining the 
existing language in Title IV with 
the exception of the language in 
section (C). The Confedwated 
Salish and Kooiaiai Tribes 
disagree and would like the t^tion 
of compacting a portion or all of 
the Flathead Irrigation project. 

405(b)(7) 

A funding agreemoil shall, at the 
option of the Indian tribe, j^ovide 
for asiable base budget specifying 
the recurring funds (including 
funds available under section 
106(a)) to be transferred to die 
Indian tribe, for such period the 
Indian Gil>e speciHes in the 

Rinding a^eemoil, subject to 
annua! adjustment only to reflect 
changes in conpessional 
^tropriaiions. 

1 

None in the statute, but sec 25 
C.F.R. §§ 1000.105-1000.109. 

For example; 

A TribefConsortium self- 
govemonce base budget is the 
amount of recurring funding 
identified in the President's 
annual budget request to 

Congress. This amount mst be 
adjusted to reflect subsequent 
Con^tssitaial action (25 C.F.R. 
$IOOO.IOS(a}) Sdf'govcroance 
base budgets must not 
include. Conpessional 
earmarks .. (25 C.F.R. 
§1000.105^)). [UJntcss otherwise 
reauested bv the 

At the option of an IndiaD tribe, a 
funding agreement may provide 
fer a stable base btn^et specifying 
the recoiTing funding (including, 
for purposes of this provision, 
funds available inds section 

4S0j- 1 (a) of this title) to be 
transferred to sudi Indian 
for such period as maybe 
speciGed in the funding 
agreement, subject to anruial 
adjustment only to reflect changes 
is congressional appropriations by 
$ub-siAac(iviiy excludit^ 
eamtaiks (25 U.S.C. 1 4$8aaa- 
4(g)) 

Base budgets for BIA and non- 
BIA funding agreemeots. 

Section 405(bK2) expands the 
concept of base bud^t. which 
^tpmis in 25 C.F.R. Part 1000 
with reference toaimual funding 
agreements for BIA imgrams. to 
apply to Ron-BIA programs, as 
welt. While §405(bX7) would 
have the same effect as (he Part 
1000 regulations for base budgets 
for BIA programs, §40S(b)(7) 
would allow tribes, at their option, 
to include recurring funding for 
non-BIA programs in base 
budgets. 

The Department's inierpretaiion of 
the intent bdiind this provision is 
correct. Trib^ represen^tivessee 
no reason why the advantages of 
stable base budgets cannot be 
extended to non-BIA programs 
that are intntded to be cturied out 
over a period of time. 
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Comparison of Proposed Amewdnicnts of Tribal Worl^yoap (9-7-2W^) to Tide IV and Title V with Departmcat Comments 


if 

Proposed amendmoils (June 20M) 

Title iV 


Department comments 

Tribal Cwnmenls 



Tribe/Consortium, these anouiw 
are not renegotiated each yev (25 
C.F.R. §1000.106), At the request 
of the Tribe/Consottitan, a seif- 
govemance base budget 
identifying cadi Tribe’s feuidng 
amount is included in BIA’s 
budgeijusiification for the 
following year, subject ID 
Congressional qqircpriatioa (2S 
C-FR. §1000.108). 




405(C> 

The Secretary shail not revise, 
amend, or require addilionai lems 
in a new or sidjsequent funding 
agre«neni without (he consent of 
the Indian tribe. 

None 

Ntsie 

Tribal consent required for 
terms in funding agreements. 
Section 403(c) should be stricken. 
Otherwise, foe Secretary would 
not be able to insist on terns in 
new or subsequmt fundiiig 
agreements that are required by 
staeutoiy, regulatory, or case law 
or required for fulfilbnent of the 
Secretary's tnisi respcHisibility. 

Wedis^ree. Funfong agreements 
are bilaoally negotiated 
agreements and neifoer party 
should have the right to 
unitaieraiiy mocfr^ foon. 

■*05(eXl) 

Absent notification from an 

Indian thbe that is wididrawing or 
retroceding the operation of 1 or 
iTKHe included programs identilied 
in a funding agreement, ot unless 
otherwise agreed to by the parlies 
to the funding agreement— 

(A) a hinding agreenent shall 
irmain in effect until a subsequent 
funding ^leement is executed 
and (B) the imn of the subsequent 
funding t^reentent sbatl be 
retroactive to the end of the term 
of the preceding funding 
agreement. 

None in the siatuic. but see 2S 

C.FR § 1000.90; 

if the effective dale of the 
successor AFA is not m before 
the expiration of the ciment AFA. 
stfojed to terms mutually agreed 
upon by the Tribe/Coosoitiuin and 
the Department at the lime foe 
current AFA was negotiated or in 
a subsequent amendmoit, foe 
Tribe^onsonium may continue to 
carry out the program authorized 
under the AFA to the extent 
adequate rasmirces are available 
During this extension period foe 
current AFA shall remain in 
effect,. . and the TribefConsoitium 
may use any funds remaining 
under the AFA. savings from 
other programs or Tribal funds to 
carrv out the preeram. The 

Ahseiu iKMificSioa from as 

Indian irfoe foal is withdrawing or 
retroceding foe operatioB a( one 
or more (xograms, services, 
functions, w activilies (orpcrtioas 
ibereof) idenrilied in a frautuig 
agreement, or unless otherwise 
agreed to by the panics, cad) 
funding agreonent shall nsnun in 
foil force and effect until a 
subsequent fiindii^ a^cement is 
execuUKL and the lerms of foe 
subsequent funding agreement 
shall be retroactive to foe end of 
foe term of foe precetfing funding 
agreement (23 U.S.C. §45gaaa- 
4(«» 

Carryover of funding 
agreement during “gap period" 
before new funding agreement 
becomes effective. SOL advice: 
Section 4l)S(eXt) should be 
stricken because our regulations 
provide for a process that meets 
the Departmoit's interests better. 
Allhoi^ § 40S(eXl) parallels 

Title V language, its wording is 
undesirable because of ambiguity 
between subsections (A) and (B). 
Sifosection A suggests that the 
terms of an initial funding 
agreonent Itipply Airing the “gap 
period" betw^ foe end point of 
funding agreement 1 and foe 
execution of its successor funding 
agreement 2. By eoniiast, 
subsecDoD B suggests that the 
lerms of funding a^eemeni 2 will 
be retroactive to the end of 

We disagree. WedonWfoink 
Sections (A) and (B) are 
^biguous. In practice, fois 
jxovision has worked well with 
the IMS and has prevented tribes 
front losfng FTCiA coverage and 
other Title V benefits in the "gap” 
period and we believe that this 
same provision is tq^nopriaie in 
Title IV, 


i9 
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Comparison of Proposed Amendments of Tribal Workgrwip (9-7-2M6) to Title IV and Title V with Department Comments 



1— Wl— 

Title IV 

TWeV 

Depaitmdtt consents 

Tribal Comments 



successor AFA must provide 
funding to the Trtbe/Ctmsoniiim 

31 a levd necessary for the 
Ttibe/ConstMiium to perform the 
programs, functions, services, and 
activities or portions thereof 
(PFSAs) for die full period it was 
or wilt be pofortned 


funding a^eemeni I , The cstiient 
regulation, 25 C.F.R. § iOOO.90, 
provides a more fiscally 
protective solution for the 
Department. The regulation 
allows a tribe to continue 
qxrating a program during the 
“gap period" under the terms of 
funding agreement 1 “to die 
extent adequate resources are 
available." The regulation 
provides Qiat funding a^temenl 2 
must afford necessary funding 
“for the fiilt paiod” that the 
program “was or will be 
performed” Unlike § 405(eKl), 
the regulation is unambiguous 
about what terms ^ly during the 
“g^ period" between funding 
agreements I and 2. 


406<b) 

An Indian tribe participating in 
self-governance shall ensure that 
intmiai measures are in place to 
address, pursuant to trtb^ law and 
l^oceduies, conflicts of mter^t in 
the adminisCraticm of included 
programs. 

None, but see 2SC.F.ft. §§ 
1000.460- 1000.465 cm conftets 
of mioest. 

ledian tnbes partkipaeii^ in sdf- 
govemancc aider this pat diall 
ensure that interna) measures are 
is (dace to address conflids of 
imeiest m da adminbiratkin of 
sdf-govenance pr^rams. 
sevkes. fiiictions. or activities 
<ce’piMt>ORSthcreof)(25US.C $ 
4S8aaa-5(b)^ 

CoRnicisofinterest. Section 
406(b) should be stricken because 
it does not protect federal interests 
in conflkt-of-inierest situations s 
weHascunentreguiUionsdo. If 
current regulations were 
elimbiitted in favor of tribal law 
and procedures, the federal 
govemment would have no 
assurance that conflicts involving 
the financial interests of the 

United States or express statutory 
obligations of the United Slates to 
third parties would be 
immc^ately disclosed to the 
Secretary, as required by 25 
C.F-R.§§ 1000.460 & 1000.46); 
or Chat tribes would maintain 
written standards of conduct to 
govern their employees and 
agents, as required by 25 C.F.R. } 
1000 462; or (hat tribes would 

We disagree The proposed 
lan^a^ for this section mirrors 
Title Vs ljuiguage which h» 
workedwell. Ifthe Department 
believes that regulations help 
clarify this provision then it can 
raise this as a topic tiu' rulemaking 
under§416fl)). 
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Comparison of Proposed Amcfldmcnts ofTribal Workg<^g-7-20B6) to Title IV and Title V with Dcpartmcnl Comments 



Praposod amoulznenu <iime 2006) 

Title IV 

TWeV 

D^artment cofnmmts 

Tribal Comirwnts 





have mechanisms lo ensure that 
etr^pioyees do not review trust 
transactions in which they have an 
interest, as required by 25 C.F.R. 

1 1 000.463, or that tribes’ 
perstHial conflict-of-interest 
standards would conform to the 
requirements in 25 CF.R. § 
1000.464. 


406(cX3) 

Any claim by the Federal 
Covemment against the Indian 
tribe relating to funds received 
uncfa? a fielding agreement based 
on any audit unden- this stdisecdon 
shall be subjea to the provisions 
of section 106(0 


Any dm die Federal 
Govorartmt against the Indian 
tribe letaiitig to funds received 
under a futMih^ agitemen t based 
ary au£t uttder this aibsectim 
sh^ be sot^ect to die iHOvistoits 
ofsectioB 4S(>j-l(0 of this title 
(2S U.S.C § 4S8aaa-$(c)a)> 
ARpniviskaB irfsectioD (]...4S()i- 
1(a) iloot^ (kX-'Of this ride..., to 
Uk extent oca m conflici with this 
pan. shdt a;^ to conqsacts aitd 
fufidit^ agreements (25 U.SC $ 
45Saaa-15(4). 

Procedural requirements for the 
Secretary to disallow easts. The 
Office of Audit and Evaluation 
should advise (si § 406(cX3). The 
section constrains the Secretary’s 
ability to disallow costs ifshehas 
not given notice of the 
disallowance within 365 days of 
receiving a tribe's audit report, if 
she has not given notice of the 
tribe's ^rpeat ri^ts; or if she has 
not given notice within 60 days of 
receipt of an audit repoR that the 
rq>oR is insuflicienL 

Please us know what die 

Office of Audit and EvaluatitHi's 
position is on this provision. 

406(d) 

An Indian tribe may redesi^ or 
consolidate included programs or 
reallocate for included 

pre^ams in any mamxr that the 
Indian tribe de^ to be in die 
best interest of the Indian 
community being served, so long 
as the redesign or consolidation 
do« not have the eftecl of 
denying eligibility for services to 
population groups otherwise 
eligible to be served under 
^lic^le federal law. 

Each hindhig ^eement 
subject to the terms of the 
^reemoit, authorize the tribe to 
ndesign or consolidate pt t^ams, 
services, functions, and activities, 
or potions thereof, and realkicaM 
funds for such pro^ams, services, 
functions, and aedvities, or 
portions thereof, except diat. widi 
respect to the reallocation, 
consolidation, and redesign of 
[non-BIA] programs ..ajiniil 
agreement between the Secretary 
and the vibe shall be required (26 
U.S.C § 45gerfbXJ)X 

An Indian tribe may redesign or 
consolidaie programs, services, 
fifflctions. and activiries (or 
portions thereof) included in a 
fiisding agreement., and reallocate 
or leditecs liinds far sudi 
pro^ams, services, functions, and 
acrivities (or portkas thereof) in 
any manner which the Indian tribe 
deems lo be in the best inters of 
the health and welfare of the 

Indian contmmiQ' being served, 
only if (he redes^ or 
consolidation does not have the 
etfeci of denying eitgtbility for 
services to population groups 
otherwise eligible to be served 
under applicable Feder^ law (25 
u se § 458aaa-5(e»- 

Redesign and consolidation of 
programs and resdiocation of 
funds. Section 406(d) should be 
stricken, tdthough it parallels Title 
V, because (1 ) the section 
removes the Departmmi's ability 
to condition mteigp or 
consolidation ofPFSAs or 
reallocation of (tmds in the terms 
of a B1A funding agreement and 
(2) the section removes the 
requmment for the Depsisnent lo 
agree to reallocarion of funds or 
redesign or consolidation of non- 
BIA programs. 

We dis^ee. From its inception 
the Self-Governance Program hte 
been squarely aimed at reducing 
to the maximum extoit fesible 
the Department's ability to micro- 
manage tribes as they carry out 
prc^ammatic responsibilities 
under Contacts ^dFAs. the 
Depailment's position would gut 
Title IV and allow the Department 
once again to micrcmianage bow 
and when a tribe can redesi^ a 
program and realloc^e fun^ to 
better suit local conditions and 
needs. This position is 
unacceptable. We also see ito 
reason why the ability to redesign 
should not ^ly to non-BIA 
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Comparison of Proposed Amcndroents of Tribal WortigBgp{9-7-2W>6>to Title IV and Title V with Department Comments 



Proposed amendmcfils (June 2006) 

Title IV 

HileV 

Department cotmnents 

Tribal Comments 






pn^ans as well, particulsly if 
the are mandatory programs. 

40^ 

(1) 1d general. -Uniess an indisai 
tribe specifies otherwise in the 
contact or funding agreeroeiii. 
records of an inriian tribe shall not 
be treated as agency records for 
purpose of chaiKer 5 of title 5, 
United States Code. 

(2) Recordkeepng system -An 
Indian tribe shall (A) maintain a 
recordkeqiing system, and (B> on 

30 days' notice, povide the 
Secretary with reason^le access 
to the records to enable the 
Departroenl 10 meet the 
requirements of sections 3101 
dirough 3 106 of title 44, United 
States Code. 

NOTe,butsee25CJF.R.|| 
10(K).392(b)& 1000.393; 

At the option of the 
Tribe/Consoitium under section 

108 ofthePub.L. 93-638. excqit 
for ]»evk)usly provided copes of 
Tribe/Consevdiun records that the 
Secretary dranonstrates are cicariy 
required to be m^tained as part 
of the record keqring system td* 
the Deparoneni of the interior, 
records of the Tribe/Consorthmi 
shall not be considered Federal 
records for the purpose of the 
Freedom of Infoimation Act {25 
CF.R. § 1000.392(b)). 

At the option of the 
Tribe/Consmdum.secfitm 108^) 
of Pub.L. 93-638, as amended, 
provides that records of the 
Tribe/Consordum must nP be 
considered Federal records for the 
purposes ofthc Privacy Act (25 
C.P.R. §1000393) 

(ObigCBO^ IMIess an Indian 
tribe ^ieci6es odwiwise in the 
contact or fandiog agreement, 
reo^ (rf'Ae Indian irfoe ^alt 

KM be coistdered Federal records 
i« piapascs t^chapter 5 of Title 

S. ^)Reconfl«qnng system. 

T%e IrxMan tribe sliri! mantain a 
recordkeeping sysun, and. after 

30 days advance notice, provide 
the Seoetaiy widi teasonriiie 
access to sneb records to enable 
the Dqnrttoent of He^ and 
Human Services to meet its 
ininifnum recordkeqring 

sections 3101 3106 of 

Tide 44 (25 U.aC § 4S8aaa- 
5(<r») 

Ad piovisioiB of seclioe Q 

450^) ..of Otis diie ... to the 
extent iM in conflict with diis 
pst. shall apply to compacts and 
funding agreetncncs authorized by 
IhU pm (25 U.S.C § 4S8aaa- 
lS<a)X 

The. -Secretary.. .shall, until the 
expiration of three yeais riler 
completion of the prefect or 
undertaking..., have accos (for 
the puipose of audii and 
exonination) to any books, 
documents, pqrers, and records of 
such tecipieius which in the 
tqiinioo of the . Secretary may be 
related or pertinent (25 U.S.C $ 
4S0c(b)) 

Records, tribal recordkeeping 
^sterns, and Secretarial access 
to records. Section 406(g) 
should be adi^ted widi sliglu 
changes. Section 406(g) is similar 
to Title V, exce(H that it contains 
some undesit^le word changes in 
subsection (1) and desirable word 
changes in sifosection (2). 

Section 406(g) does nc4 have a 
countopart in Title IV. and our 
regulations do not cover records 
and tribal recordkeeping systorts 
as thoroughly as don § 406(g). 

In subsection (f)of§ 406(g). Title 
V's language, “shall n<» ^ 
considered Federal records" 
should be substituted for "shall 
not be treated as agency records" 
because (a) Title S, chapitr 5 uses 
the phrase "Federal records," not 
“agency records." and (b) the 
phrase “agency records" may 
^ipear in laws or regulations that 
we aic not now reviewing, and 
our adoption of “agency records" 
may unintentionally affect 
mtesprei^ion of those laws or 
regulations 

Section 406{gX2) improves on 

Title V’s language that (be 

Secretary should be able “to 
meek, minimum legal 
recordkeeping system 
requirements” for federal ^lencics 
with the language that the 

Secretary should be able to “meet 
the requirements" of records 
managemeni for federal agencies. 
Tbis change is desirable and 
should be retained 

We apee with bodi oflhese 
commoits. 
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Comparison of Proposed Amendments of Tribal Wort^o«p f^7-2fl06) to TirtelV and Title V with Department Comments 



Proposed imiendnienU (June 70M) 

Title IV 

TitteV 

Department comments 

Tribal Commenls 





The langu^ of 25 U.S.C. § 
4S0c(b), which Title V ^iies to 
Kif-goyemance tribes, should be 
added to § 406(g). 


407{bX!) 

In geneiai.— A ccmpact or 
funding agre^noit shall include 
IBwisions for die Secretary to 
reassurne an included program 
and associated Rinding i f there is 
a specilic finding relating to that 
included program of -(A) 
liranineni jet^jardy to a {rfiysicai 
trust asset, natwal resources, ot 
public he^th and safety that— <i) 
is caused by an act or omissicHi of 
the IndiSBi tribe; and (ii) Arises 
out of a failure to carry out the 
compact OT funding ^reement or 
(B) Gross mismanagonent with 
respect to funds uunsfened to an 
Indian tribe by a cotrpact or 
funding agreement, as determined 
by the Seaelaiy in consult^on 
with the lispector General, as 
^rt^ri^e. 

Funding ^cements negotiated 
between the Secretary and an 

Indian tribe shall include 
provisions-. .<2) for the Secretary 
to reassume a progrvn, service, 
function, or activity, or pcetions 
thereof, if there is a finding of 
immment Jeopardy to a physical 
trust asset, natural resources, or 
public health ar^ safety (2S 

U.S.C § 458cc<dX2)). 

In general Compacts or funding 
agreanaMS n^olialed between 
die Seramaiy and an Inhan irSie 
shall mdnde a pnmsioa 
aaftorizing tire Secretary to 
rea»umc openrioe of a |Hogram, 
service^ {uBciioa,oramivity(<e 
poitHMS fimeoO and associated 
fiaida^ ifdiefe is aspecific 
iindH^ rdative to that progrun, 
service, (iinctioa. or aclivi^ (ot 
pottioo tbereoO of-(i) imminent 
cndangeimeni of the public health 
caused ^ an aa <n omtsskra of 
the Indian tribe, and the imminent 
endangerment arises out tyfi 
faluie to cany out die compact or 
Anuhng agreeinau, er(u) gross 
nusmanagcsnenl widt respect to 
fittds transferred to a trSie by a 
compact or funding agreement, as 
deiemiiiied by the Scerriary m 
consullation with the Inspector 
General, as qipiopriale (25 U-S.C 
§45aaaa-6(aX2XA)). 

Grounds for reassumption. 
Section 407(bXI) should be 
artepted It p^lels Title V. 
Subsections (i) and (ii) of § 

407{bX 1 XA) arc found in Title V, 
but not in Title IV. Like the 
language in § 407fbXlXA) ih^ 
tbe Secretary must make "a 
specifu finding relating to that 
included program" (italics added), 
these two subsections increase die 
burden on the Secretary to justify 
reassumption. B^the 
requirement that the Seoetary 
must show the tribe’s fault in 
administering the program before 
reassuming the program is fair. 
Subsection 407(bX IKB) appears 
in Title V, but not in Tide IV. 
Adding the option that the 

Secretary can Justify reassutrption 
because of a tribe's gross 
ntismanagement of funds 
increases the Secretary's ability to 
protect federal funds. Subsection 
4(r7(bXlXB) is desirable and 
should be adopted. 

We agree. 

407(l.X2) 

Prohibition.— The Secretary shall 
not leassume operation of an 
included program unless — 

(A) the Secretary first provides 
written notice aid a hearing on 
the record to Uie Indian tribe; and 

(B) the Indian tnbe does not take 
corrective action to remedy gross 
irnsmana^rmit or the imminent 
jeopard to a physical trust asset, 
natural resource, or pidiiic health 
and safety. 

None, but see 25C.F R. Part 1000 
Subpan M procedures' 

The ^cretary must reassurne a 
program within 60 days <^a 
finding of itraninoii jeopai^ (25 
CF.R. |1000.306> (Ifthereisan 
immediate threat to human health, 
safety, or welfare, the Secreiay 
may immediaiely reassurne the 
pToe'am(2SC.F.R § 

1000.305(b))). 

The Secretsy shall not reassurne 
operation of a (migram, service, 
function, or activity (or portirms 
ihereoO unless-(>) the Smretary 
has first provided wrilten notice 
and a hc^ng on the reemd to the 
ittdiai tribe; and (ii) die Indian 
tribe has not taken corrective 
action (0 remedy the irmitiiteni 
endangermewiopiMic health or 
gross mismanagefnent (25 U.S.C 
§ 458aaa-«(aK2XB)> 

Notice, hearing, and 
opportunity for corrective 
action before reassumption. 
Althou^ i 407(bX2) corresponds 
10 Title V, its procedures are 
inferior to those in the regulations 
and, ihercfoTe, i 407(bK2) should 
bestricken. The regulation's 
procedures give a tribe notice and 
an opportunity for corrective 
action before reassumption 
(except when there is an 

We disagree. Wc believe that the 
pr^Msed statutory language is 
better. IftheDepartmentwanisto 
develop regulatitms th^ clarify 
certain aspect ofhow this 
language will be in^leroented that 
ciui be done in the rolemaking 
process set out in Section 416. 
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Comparison of Proposed Amendments of Tribal Worfaywip {9-7-2806i) toTIHe IV and Title V with Department Comments 



ftoposed anKiuimaiu (June 2006) 

Title IV 

UtleV 

Depatlmeni comments 

Tribal Cortmients 



On discovering imminent 
jeepan^, the Secretary 
irrunethateiy notifies the tribe is 
writing of hn supporting reasons 
and of specific measmes die trfiie 
must i^e to eliminate the 
imminent jeopardy (25 C.P.R. §5 
t0<10.305(a)& l(IOO.M)8(a)£ 

(b)). A tribe has 5 days to respond 
to then«ice(25CF.R. 1 

1000.309). TXe response must 
indicate the ^lecific measures that 
the tribe will take to eliminate the 
imminent jetpardy (25 CF.R. § 
1000.310(a)). The Secretary 
makes a written determin^oo 
within 10 days of the tribe’s 
response as to whether the 
proposed measures will eliminaie 
the immiiieni jeopardy (25 C.F.R 
§ 1000.311). Ifshe finds that the 
proposed measures will not 
mitigate imminent jetpaic^, she 
will noQfy the tribe in writii^ of 
die right to ippea] (25 C.F.R. 3 
1000.313). 


immediaie threat to human health, 
safety, orwelfare). In place of a 
cumbosome and time-consuming 
hearing process, the regulations 
call for a 15-day timeline for 
exchange of inforaiation betweei 
the tribe and the Secretary about 
whether the tribe can take 
measures to elimin^ the 
imminent jeopardy. 

Reassuttpikin must take place 
within 60 days of a finding of 
irmninenl jetpiardy, uiIks the 
Secretary has determined that the 
tribe is able to mitig^e the 
conditions. The tribe may appeal 
and request stay penthng app^, 
to (xoiect its interests. The 
siremlined procedures and 
dme&anxs in the regulations 
provide ^ropriate protection to 
public health and safety, trust 
assets, and natural resources. 


407{bX3) 

(A) 

NotwithstandiRg subparagraph 
(2), the Secretary may, on written 
notice to the Indian tribe, 
mvnedialely reasswie operation 
of an inciuded progratn if-<i) the 
Secretary mahK a finding of both 
irmriinnit and substantial jeopardy 
and impar^le harm to a physical 
trust asset, a natural resource, or 
the pid>lic health and safety 
caused by an act or Mnission of 
the Indian tribe; and (ii) the 
immineat and sidrstaniial 
jeepardy. and irr^arable harm to 
the physical oust asset, natural 
resource, or pubhe health and 
safety arises oul ofa failure by the 
Indan tribe to earrv out its 

None, bulsee25CF.R§ 
1000.305(b>: 

If there is an immediate threat to 
human health, safety, or welfue, 

Ae Secretary may immediaiely 
reassume tperaiion of the 
program regardless of the 
dme&ames specified in ths 
subpan. 

11 'U,. X J, 1 

Circumstances for Immediate 
reassumptloo and standards for 
Immediate reassumptlon. 

Although 1 407^X3) ewresponds 
in many ways to Title V, its 
standard of proof for immediate 
reassunption is higher chan the 
standard in our regulations. 
Therefote, 5 407(bX3) should be 
stricken. 

The standard for immediate 
reassumpiion under S 407(bX3) 
{i.e., ‘imminent andsubstanti^ 
jeopardy and irreparable 
harm ..caused by an act or 
omission of the Indian tribe.. .[and 
arising) out of a failure by the 

Indian tribe to carrv out its 

Wedis^ree. We believe dial 
reassumption by the Department 
should be sidsject to die siune high 
standard that Congress enacted for 
health programs in Title V. 

(BX the Secret^ ipon 

written notification to the Indian 
trdie, imnediately reassume 
opmtion ofa ptogram, service, 
fioiciion, or aciiviiy (prpoftkm 
thereoO 'HO <he Secretary makes 
a fiiKling ofinmiiieiK sidistantia] 
and irrepar^le cndangermnK of 
the public health caused by an act 
or omission of the Indian tribe; 
and (If) the endangerment arises 
out of a failure to cany out the 
cofipacl or funding agreoneRl 

(25 use. 

6<aX2XC)<i)) 
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ComparisoH of Proposed Amendments of Tribal Workgro«pffl-7-20Q6)toTitteIV and Title V with Department Cemmeiits 




Title fV 

TiUeV 

Departmnit comments 

Tribal Comments 


con^Kt or fundiag agreement 



ccmipact or funding agreement” is 
harder for the Secretary to {mve 
than die standard undR our 
rt^latimis (“immediate threat'^ 
or under Title V ("iirimment 
sidistaniial and iir^arable 
endangerment of the public health 
cause by an ats or ombsion of the 
Indian tribe. . [^d arising] out of a 
failure to c^ry out the c«npact 
or fujKhng agreenem”), 

Our regulaticsis allow immediate 
reassumption in narrower 
circumstances than § 407(bX3) 
does (i.e. when "human health, 
safely or wel&re," r^her than a 
“physical mist asset, a natural 
resource, or (he public health.” is 
at staheV 


407(bX3) 

(B) 

if the Secretary reassames 
qjeration of as included program 
under sul^aragraph (A), tfte 
Secretary shall provide (he Indian 
tribe with a hearing on the record 
not later than iO days after (he 
date of reassianplion. 

None, but see 25 CF.R. §§ 

900 171-900. 176 & lOOadSO and 
43 CF.R. Parte 

For ^eals trom reassuni|»ion of 
PFSAs (hat the Secret^ provides 
for the bwefil of Indians because 
of their stUus as Indians, an AU 
holds a hearing within 10 days 
the Secretary's notice t^intem (o 
reassume apro^am, unless the 
tribe ^irees to a later date (25 

CF.R. §!)00.17i(a)> TheAU 
issues a recommended decision 
within 30 days of Uie hearing (25 

C F.R. §900. 172 (a)). Tbetribe 
may a^^ai the recommended 
decisicni to the IDIA within 15 
da>^ of receipt ofAe 
rectmvnended decisitm (25 CF.R. 
§900.173). The IBIA has IS days 
from receiji^ of the written 
objectims m modify, adopt, or 
reverse the recomniersded 
decision, which otherwise 

If the Secretary reassitmes 
operaiioD of a program, service, 
totetioii, or aedvify (or poitkw 
fteteoi) under flus subpiragrapti. 
die Secretary shall provide die 
Indian tribe with a hearing on the 
reettfd not lalo dian 10 days after 
such leassumption 
(2SU.S.C§458aaa- 
6(a)(2)(CXii)). 

Hearing on immediate 
reassumption. Althou^ the 
hearing procedures in § 407(bX3) 
corre^nd to those in Title V, § 
407{bX3) can be stricken as 
unnecessary because our 
regulations provide a similar right 
to hearing within 10 days for 
programs that are provided for the 
benefil of Inrhans because of their 
status as Indians. Our reguladons 
est^lisb timelines that are likely 
to result in quicker resolution of 
the reassun^on issues than die 
open-ended procedure in § 
407(bX3y 

We disagree We believe that *is 
issue should be addressed in the 
sunite. ifthe Department wants 
to develop regulatiffiis dial clarify 
certain a^seci of how this 
langu^ will be implemented that 
can be done in die nilonaking 
process sm out in Section 416. 
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Comparison ofProposedAinendmciits of Tribal Workgroap to Title IV and Title V with Department Comments 



Imposed afflCRdmenu (June 2006) 

Title rv 

TOcV 

Department comments 

Tribal Comments 



becomes final for dte Oepanmeni 
(25 CF.R. §900.174). 

For appeals from reassumplion of 
PFSAs other than those iha the 
Secr«ary provides for the benefit 
of Indians because of their status 
as Indians, IBIA procedures at 43 
CF.R. Parl4 ^ly. 




407(d) 

In any administrative he^ng or 
^jpeaJ or civil action brought 
under this section, the Secrelaiy 
shall have the burden of 
demonsBating by clear and 
convincing evidence the validity 
of the grounds for. . a 
rcassunqrlion undo' subsectic»i 

0). 


iu any heaing or :^q?eal invedving 
a derismi 10 itassume opoation 
of a pmcrani. service, fmetion. or 
adhrity (or portion diereoO, Ihe 
Sccretiny ^laB have the burden of 
pnxri' of dereoostrau'og by clear 
and coBvmcng evidence the 
vati^lyoriliegrooiids for the 
teassompdon (25 U.S.C § 
458aat6(aX2XD)). 

Burden of proof at 
reassumplion hearing. Our 
regulatiom do not specify the 
burden of proof in the context of 
innnediatereassungicion, und» 
exigent circumstances whm 
arrangements must be made 
quickly to transfer responsibility 
for PFSAs from tribe to the 
Secretary, it is preferable to give 
appeal officials latitude to make a 
prudent decision, radier than to 
require the Secretary to prove her 
case by a burden of proof that is 
higher chan dte usual burden of 
proof in civil cases. 

We dis!®iee. We believe dial the 
burden of proof for reassumption 
should be the same as die burden 
of proof that exists under Title V. 
We parliculariy disagree that the 
appeal official should have 
unlimited discretion to make igi a 
burden of proof standard on the 
fly. 

40g(a) 

An Indian Brbe participating in 
trfljal self-governance may carry 
out consmtetion (^ograms and 
[^iects under this title in the 
same manner the Indian tribe 
carries out other included 
programs uodt? this title, 
consistent with die provisions of 
all tqiplic^ie Federal laws. 

See. fc^ example 

(1) Regvding construction 

programs or projects, the 

Secretsy and Indian tribes mpy 
negotiate far the inclusi<» of 
specific provisions of the OfRce 
(^Federal Procurement wd 

Policy Act and Federal acqrisMon 
relations in any funding 
agreement enier^ into under this 
subchigiter. Absent a negotiated 
agreement, such provisions and 
r^laiory requirements ritall not 
apply. (2)InaltconsBucQon 
projects pnformed pursuant to 

Uiis part, the Secraary shall 
ensuK that proper health and 
safety standards are provided for 
in (he liindins aereements. (2.5 

Indian tribes partkipaciiig in tribal 
sclf-govemattce may carry out 
ctasiructioa projects under diis 
pan if they eleta to assume all 
Federal respoitsibiliiies usder the 
Natiotial Envirotmieiital Poiky 

Act of 1969 . .. the National 

Historic Preservation AcL . and 
related provisions of law that 
would apfdy if (he Secret^ were 
to undent a construction 
project. ..(25 U.S.C § 458aaa- 
8(a)). 

Mandatory terms for 
eonm^iclfon programs and 
projects. Section 40S(a) should 
be stricken. It departs from the 
language of Title V (see § 45Saaa- 
8(a)) in order to remove the 
Secretary's authority to require 
that consmiclion programs be 
earned out in accord wilh Federal 
laws and regulations, appropriate 
consiructkn, health, and safety 
sumdards; and project design 
criteria and other temts and 
conditions that are meant to 
ensure fulfillment of the 

Secretary's oveiright 
reponsibilities. 

We disagree. Title V does not 
distinguish between a 
constniction-reiated pro^m, 
service, functi(jn or activity 
(PSFA), and a non-consaxielioa- 
related PSFA. Nor does Title V 
burden a tribe with any addtional 
requiremmts when a tribe 
undertakes a construction projeci 
NEPA and NHPA requirements 
apply to construction activities 
regardless of who (a tribe or a 
federal agency) laidertakes them. 
The propoMd language in 40S(a) 
merely sets out (be simple 
proposition that, juse like in Title 

V, Title IV should not add any 
requiremeBts to a PSFA siit?j!y 


26 






57 


CoiBparlson of Proposed Amendments of Tribal Warkgrewp (>-7-2§6^ to Title IV aod Title V with Department Comments 



Proposed amendroenu (lime 2006) 

Title IV 

Title V 

Department comments 

Tribal Comments 



U.S.C §458ee(e)). 

Also see the regulations; 

The AFA must comply wiOi 
af^licable Fedml laws, pro^am 
statutes and regulations (25 C.F R. 

§ i0«l.243{c)). 

IfTribal construction standards 
are consistent with or exceed 
aji^licable Fedoal standards, then 
the Secretaiy must accept die 

Indian Trib^onsoriiam’s 
proposed stand^ds (25 C.FR- § 
1000.246). 

{T]he relevant bureau 
provide to the Tribe'Cmisortitun 
project desi^ criteria and other 
terms and conditions that are 
required for such a project. The 
ymajeci must be corrgileted in 
accordance wit the terms and 
conditions set forth in the APA 
(25 C.F.R. 1 tOOO.247). 



becatse Uie PSFA is construction- 
related. The federal concern (that 
it TCTnoves the Sedelary's 
authority to force a tribe to 
c«i^!y with federal law) is 
without foundation since it 
overlooks the savir^ clause that 
requires a tribe to cortgily with 
"all sqifrficabic Federal laws." 
FurtiiCT. the federal ctmeero is 
adthessed in other piovisiwis of 
the tribal pnqwsed comment that 
spells out what needs to be in an 

FA. Seeeg. §408{cK2)&(3). 

408<b) 

An Indian tribe panicipaling in 
tribal seir-govemance may. in 
carrying out construction projecU 
under this title, elect to assume all 
Federal responsbilibes under the 
National Environmental Policy 
Aclofi969(42U.S.C. 432! et 
seq ), the National Historic 
Proervation Act (16 US C. 470 
et set).), and relMed provisiwts of 
law that would apply if the 
Secretary were to undert^e a 
consinictiwi project, by adopting 
a resolutionHl) Designating a 
certifying officer to represent the 
Indian tribe and to assume the 
status ofa resportsible Federal 
oflicial under such laws; and (2) 
Accepting the jurisdiction of the 
Federal court for the purpose of 
enforcement of the restxinsibililies 

None, but see the regui^ions: 

What special provisions nuisi be 
included in an AFA that conudns 
a construction program? 

An AFA that contains a 
construction progiani must 
address the requirements listed in 
this section. 

(e) The AFA must cwrtply with 
applicable Federal laws, preplan 
statutes aid regulations (25 CF R. 

§ 1000.243(c)). 

May the Secretary require design 
provisions and other terms and 
conditions for construction 
programs or activities included in 
at AFA under section 403<c)<rf 
ihe Acf 

l&Aan Kibes partietpating in tribal 
self-eovemaBce may cany out 
construction prtgects under this 
part if they eket to assume id1 
Federal respottsbilities under the 
National EmnroMneniai Policy 

Act of 1969 (42 U.S.C 4321 et 
scq.). the Nariooal Kistcnc 
Preservation Act (16 U.S.C. 470 
et seq), and related provisions of 
taw that would apply if the 
Secretary were to undertake a 
constniclicn project, by adopting 
arcsolulion- (Ijdesignaiinga 
certifying ofllcer to rqireseni the 
Indian tribe and to assume the 
status of a respoRsiUe Federal 
omdal under such laws, and (2) 
accepting the jwisdiction of the 
Fedml court for the purpose of 
enfoicemefit of the lesoonsibiUties 

Applicability of specific 
environmental and historic 
{H^servadon laws to 
eonsiraetiOB programs and 
projects. Section 408(b) should 
be stricken because it removes the 
Secretary's authority to require 
(hat tribes assume Federal 
responsibilities under Ihe National 
Environmental Policy Act of 1 969 
and the National Historic 
Preservation Act, when tribes 
carry out construction programs 
and projects. By changing the 
wording ofTitle V from “Indian 
tribes. . .may carry out construction 
paojects...!/ they elect to assume 
all Federal responsibilities'' to 
“An Indian tribe . ,mqy. in canying 
out construction projects, elect to 
assume all Fe^l 

We dis^ree. The provisions of 
408(b) provide more jwecisirai 
»id detail than do ctmrparAle 
provisions in Title V, but 40S(b) 
is congiletety consislent with its 
corrparable Title V provisicais 

A careful reading of Title V 

and 408(b) will reve^ that neither 
waives or relieves NEPA or 

NHPA requirements. The only 
issue is who carries out ^iproval 
powers under Ihtse Acts. Title V 
authorizes a tnbe to assume those 
powers, ifitwanis. Ifatribe 
chooses not to assume those 
approval powers, the Secretary 
must retain them 
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Comparison of Proposed Amendments of Tribal Wo^g-wip (9-7-2096) te Title IV and Title V with Department Comment 



Proposed ammdmenis (June 2006) 

Title fV 

HfleV 

Department comments 

Ttibal CommCTts 


of Jbe responsible Federal ofTicial 
under afi^licable environmenlal 

Yes, the relevant bureau may 
provide to the Tribe/Consortitan 
project design criteria and other 
terms and conditions that are 
required forsuch a project The 
project must be completed in 
accordance wit the terms and 
conditions set forth in the AFA 
(25 C.F.R § 1000.247) 

of ^ R^nmiile Pei^ oificiai 
taderstK^enviroamotal taws 

C25U.S.C|4S8aaa-S(^X 

responsibilities.” § 408(b) relaxes 
Title Vs requirement dial tribes 
assimie Federal environmental 
and historic preservation 
iesp<»sibililies. Section 408fo) 
would reduce the Secretary’s 
authority to require terms to 
protect the environment and 
preserve historic sites. 


408<cXI) 

In accordance with all ^licable 
Federal laws, a consmiction 
program or construction project 
shall be Crewed m the same 
manner and be subject to all 
provisions in this Act as are all 
other tribal assun^lions of 
included pre^rans under this Act 

None, but see the regulations: 

Yes, all provisions of oOier 
subparts tq^iy to construction 
portions of AFAs tuiless those 
provisions are inconsistent with 
this siApart (25 C.F.R. } 

1000252). 

None, but see be i^ulalions: 

Yes, all provisions of odter 
sibparls ap^ to consPuedon 
poidons at AFAs anless (hose 
(aovisiiBis ate inconsrsteiu widi 
fliissid>pan(2SCF.R.§ 

IOOa2S2}. 

CoBstruction agreements 
treated same as otba: 
agreements. SectiMi408(cXI) 
may be stricken as unnecessary 
because 25 C.F.R., § 1000.252 
already provides that Title IV 
regulations apply to construction 
agreements as they do to other 
agreements. 

Wedisa^ee. Thepnqjosed 
language in 408(cXl) merely sets 
am the sinqrle pnqiosition 
just like in Title V. Title iV 
should not add any requiremmiis 
to a PSFA sitrqily because the 

PSFA is construction-related Ills 
necessary because cmreni Title IV 
reguimions inqxrse an 
unnecessary and wsteful lay w of 
bureaucracy, delay and expense 

OB constructitMi-related PSFAs, 

40g(cX2) 

A provision shall be included in 
the funding agreement that, for 
each consmiction project --(A) 
St^es the approximate start and 
completion dales, which may 
extend for I or more years; (B) 
Provides a genml descripcion of 
the constmciion project, (C) 

Slates die respmtsibilitics of the 
indiiBi pibe and the Secretary with 
repeci to the construction project; 
(D) Describes- (i) "nie ways in 
which the Endian tribe will address 
prcyccl-r^aied enviromnmtaJ 
considerati^s; and (ij) The 
standards by which the Inihan 
tribe will accompli^ the project 
and (E) The amount of fun^ 
provided for the project. 

None, but see the reguladoss: 

An AFA that contains a 
construction program must 
address the requirements listed is 
this section. 

(a) Tire AFA must speciiy how 
the Secretary and the 
Tribe/Consortium must ensive 
that {Poper health and safety 
standards are provided f<ar in dte 
inqileneniation of the AFA, 
induding but not litruted to: 

(1) The use of architects and 
engineers licensed to paform the 
type of consPuction involved in 
lie AFA. (2) Applicable Federal, 
state, local orTtiba! building 
codes and ^iicable cfigineenng 
standards, appropriate for the 
particular project, and (3) 

Necessary insnections and tespne 

None, but see the legulatkms: 

An AFA dial contains a 
construction pn^am nuist 
address the requirements listed in 
this section. 

(a) Tbc AFA must specify how 
the Secretary and the 
TribdOMiSMtiuni must ensure 
that proper bealdi aitd safety 
siac^^ are provided for in the 
implenieniMion of the AFA, 
inefuding but not litniKd to: 

(1) The use of architects and 
engineets licensed to perform the 
type of construction involved Hi 
die AFA, (2) Applicable Federal, 
Stale, local or Tnbat building 
codes and qqihcdrle engtoeering 
standards, appropriate f<v the 
particular prc^eci. and (3) 

Necessarv rnspectiorts and lestine 

Contenti of funding agreements 
for eonstruetion prograne and 
projects. Section 40g(cX2) may 
be stricken as unnecessary 
because 25 C.F.R § 1000.243 
already provides sufTicienI 
guidance on the nmeents of 
funding agreements and § 
408(cX2)(D) is only necessary if 
subsectioQS 40g(a) & (b) are 
retained, but the Deparlmeni 
recommends that sifosections 

4CiS(a) & (b) be stricken. 

We disagree. 408(cX2) we third: 
is necessary in order to set forth in 
staOite what is required to be 
included in the Rinding 
^reements so as to avoid 
unnecessary and wasteful 
requirements being added by 
re^iaiion contrary to Uie intent of 
Congress. 
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ComparisoH of Proposed Amendments of Tribal WoAgOHp (9-7-2fl06) to TiHclV and TiOe V with Department Comments 



Proposal amenineals (June 2006) 

Title IV 

TitleV 

Department comments 

Tribal Comments 



by the Tribe. 

(b) The AFA must comply with 
^iic^le Federal laws, prt^nm 
statutes and regulations. 

(c) The AFA must specify the 
services to be provided, Che woifc 
to be perform^ and the 
responsibilities oflhe 
Tribe/ConsMtium and the 

Seoeiary under the AFA. 

(d) The Secretary may reqiure the 
Tribe/Consoftiton to provide brief 
IM-ogress report and financial 
status report The parties rnay 
negotiate in dte AFA i he 
frequmey. the format and ctmteni 
of the Intoning requiremmt As 
negotiated, these reports may 
include. (1) A narrative of the 
work accMnpiished; (2) The 
percentage of work completed (3) 
A rept^ of funds expended daring 
the r^xming period; and (4) The 
total hinds expoided fcff die 
I»q}ea(25 CF.R. § 1000.243). 

bydie'hite, 

The AFA met coin^ wifii 
appIkaUe Fedeta] laws, progrvn 
stunts and regritdions. 

(c) The AFA ^ledfy the 

semee to be provided, the woik 
to be perfamed. and the 
respenabilities dte 
Tr^'Ceneorttan and the 

Secr«^ indr die AFA. 
(tQTbeSecimsy may require the 
Tribe^ktosmtiam to provide brief 
progress reports and financial 
siatos repoiB. Thepartksroay 
aegoliue R Ac AFA 1 be 

Grequra^, die format and content 
ofdiertpatiQgrtxiairefnent. As 
negotiate these reports 
include: (I) A narrative of the 
worii8ceoiiq>Iishe4(2)The 
percentage of work comptded; (3) 
A rqxnt of fonds expend during 
the teportiBg period; aid (4) The 
total &n(b expended for the 
imdecl(2SCF.R. $ 1000.243) 



408(d) 

A funding agreement <diall contain 
a ceitificadon by the Indian tribe 
that the lixhan tribe will est^iish 
and oiforce procedures designed 
to assure dt^all construction- 
related included programs 
imdertaken through this funding 
agreement atSiere to building and 
other codes and architectursd and 
engineering standards (including 
public health and safety- 
standards) identified by the Indian 
tribe in the funding a^emenl, 
which codes and standards shall 
be in confotmity widi nationally 
recognized standards for 
ccm^uable projects in 

CMi^^able locations. 

In all construction projects 
perftmned pursuant to this pan, 
die Secretary shall ensure that 
proper health and safety standard 
are provided for in the fundng 
agreements (25 U.S.C. § 
458cc(eX2)). 

(a) The AFA must specify bow 
die Secretary and the 
Tribe/C«isortium roust ensure 
that proper health and safety 
standard are provided for in the 
iroplemenl^kRi of the AFA, 
including but not limited to: 

(1) The use of architects and 
es^neers licensed to perform the 
type of construction involved in 
de AFA, f2) Atiolicable Federal. 

The Indian tribe and the Secretaty 
shdl a^ee upon and specify 
^iprapriaie buildhtg codes and 
aidnteclutal and engineering 
standards (including he^ and 
safely) which shall be in 
confonniiy with nationally 
recognized standards for 
congiaiable projects (25 U.S.C § 
4S8aaa-g(c)) 

Building codes and health and 
safety standards. Section 40g(d) 
should he stricken as unnecessary 
because 25 C.F.R. $ I000.243(a> 

& (b) already adequately 
addresses compliance with 
building codes and health and 
safety sUUKbrds. 

4D8(d) is necessary in order to set 
fordi in statute wh^ is required to 
be included in the funding 
agreements so as to avoid 
unnecessary and wasteful 
requimnents being added by 
legslation contrary to die intent of 
Con^ss. 

408(d) requires a tribe to certify 
(hat it will adhere to naiicHially- 
recognized standards which 
protect the public healdi and 
safety. Thisrequiremoilis 
identical to the tribal cenilicaiions 
that have long been requited in all 
lilies ofP.L 934538 in lieu of 
day-to-day review and oversight 
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Comparison of Proiwscd Amendments of TribriWortqyoBP (9-7-2966) te Tttie IV and Title V with Department Comments 


PFojioKd anesdiocns (iine 200$) 


Title fV 


slaw, local or Tribal tuilding 
codes and ^^plicable engineering 
standsds, apprcfniale f«’ the 
pariicular project; and (3) 
Necessary itBpectioas and teaing 
by the Tribe. 

(b) "nie AFA must corr^tly 
applicabie Federal laws, program 
sucutes and r^ularions CF.R. 
§1000.243(a)&ft)). 


D^artmMit comments 


Given the federal concern, the 
tribes prt^xwe to add the 
following sentence at the end of 
pt^rosed 408(d): "The tribe shall 
ensure that all construction plans 
and Reifications and activities, 
and as-built plans tue ceitified, by 
a licensed professicnal engineer, 
as being in con^liance with 
nalionally-rect^ized standartte. 
and such urtihe^on shall be 
kept by thetril^in its records." 


The Indian tribe shall assume 
responsibility for the sucossful 
ccsrqjletion of the construction 
project in accordance with the 
funding agreement 


None, but see the reguluions: 

Under the Act, the Indian 
Tnbe/CotBorrium must 
successfully c«tg)!eie the pqeci 
in accordance with the terms arid 
conditions in the AFA(25 C.F.R. 
§ t000.248(a)). 


Tbe Imfian tribe shaU asseme 
rtS|>oftsibit% for the successiul 
congrienmoflhe constniction 
pecject in accordance with die 
acgoliaied construction prajen 
agttci Trent (25 U.S.C { 4S8aaa- 


Tribal responsibility for 
tomplelkm of construction 
project Although § 408(e) is 
consistent with Title V (see § 
458aaa-8(d)), it can be stricken 
because 25 C.F.R. § 1000.248(a) 
already «>niains the same 


We dis^ree. 40S(e) is necessary 
in order to set forth in statute the 
obligsions ofa tribe without 
latitude for additiotui) 
requirements to be acUed by 
regulation contrary to the intent of 


At the option of an Indian tribe, 
full funifing for a ctmstruction 
pogtaro or constmciitm [aojeci 
carried out undo^ this title shall be 
included in funding ^RmenG as 
an annual advance paymeni 


None in Title IV or it. 25 C.F.R. 
Part 1 000 pertaining Rdfically 
to construction pro^ams and 
oHistruction projects, but sec: 

The funding agreements 
audiorizedby this part. .shall 
provide fn advice paynwnis to 
the tribes in the form of annual or 
semi-annual installments at the 
discreti«i of die tribes (25 
U.S.C§458cc{g)(2)). 


Funchng for constnicrion projects 
canted tml under (his pan sWI be 
incladed in fundiiig agreements as 
annual advance payments, with 
senriannual paymeits at die 
option ofihe Indian tribe. Annua] 
advance and senuannual payment 
amounts shall be deie i mined 
based on mutually agree^e 
prtyeci schedules rellecring worit 
to be acconplished within the 
advance payment period, work 
acccmplished and funds eapended 
in previous payment period, and 
the total prior payments (Z5 
U.SC§458aaa-8(e)) 


Annual advance payment 
Section 408(fX! ^hould be 
stricken because it introduces 
ambiguities of language not 
prtsoit in Title V and, besides, it 
is unnecessary because Title IV 
alrea^ allows mbes to receive 
annual advmce payments. “{Fjuil 
funding for a construction 
pograni or constniction project" 
could be deemed to mean that, if 
the Secretaiy has appropiations 
for construction siifHctent to fully 
fund a tnbe's coRstniclion project 
in a given year, the tribe could 
demand full funding as an annual 
advance payment This ambiguity 
is avoided in Tide IV (see $ 
‘»58cc(gXZ)) 


To respond to the federal concern, 
the trfoal team would propose to 
add the following phrase before 
the period at the e^ of 408(1( I ): 
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Comparisoa of Proposed Aroendmenls of Tribal Workp'om (9-7-2^6) to Title IV and Title V with D^artmcnt Comments 



Proposed ^endments (June 2006) 

Title fV 

TftlcV 

Department cornments 

Tribal Comments 

40g(fX2) 

Notwilhstanding the annua! 
advance paymeni provisions or 
any other provision of iaw, an 
In^an is entitled to receive 

in its initial funding a^eemeni al! 
funds made available to the 
Seaeiary for multi-year 
conscructitffi pio^ams and 
projects carried out under this 

None in Title IV w in 25 CF.R. 
Part 1 000 peitaining speeificaBy 
to construction programs and 
construction projects, but see: 

The funding agreements 
authorized by (his part. .shall 
provide for advance payments to 
the tribes in the form of annua) or 
semi-annual installments at the 
discretion of the tribes (25 
U.S.C.§458ee<gX2)). 

N«ie 

Multi-year advance payment. 
Section 408(fX2) goes beyond die 
Pan 1000 regulations and Title V 
and should be stricken because it 
would remove necessaiy 
flexibility from the Sewetary to 
detemune use of funds for all 
construction iwojecis for which 
she has funding in a ^ven year. 

We disagree. As in the fmreeding 
sub-paragr^h, to respond to the 
fedeiaJ concern, the tribal team 
would propose to add die 
following phrase before the period 
aithe«Klof408(R2): 

subject to the availability of 
approcRiations for that purpose" 

408(fX3) 

The Secretary shall include 
associated project contingency 
funds in an atkance payinaii 
described in par^r^b ( I), and 
the Indian tribe sh^ be 
responsible for the management 
of the contingency funds included 
in the funding agreement 

None, but see the r^ulau«ta. 

[T)he Secretary must retain 
project funds to oisiue proper 
health and safety standards a 
CQRStmcticm projects Examples 
of purposes for which bureau 
may retain funds include: 

(d) Requiring corrective action 
during performance when 
afprt^ate (25 C.F R. $ 

1000.256). 

Ihe Secietay shidl oidude 
associated (Roject contingent 
funds wift ea^ advance payment 
instaHment. The Imfian tribe ^11 
be re^nosftile for die 
managemera of contingency funds 
included w funding freemen is 
(25U.S.C.§4Sgaa3-S(e)) 

Advance payment of 
continguicy funds to tribes. 
Although § 408(fX3) is consistent 
with Title V (see § 4$3aaa-8{e». 
it should be stridten because the 
Seaetary must retain contingency 
funds in order to properly oversee 
construction projects. 25 CF.R. § 
1000.256 sets out reasons why the 
Seaeiary must retain funding. 

Wedisi^ree. Given the transfer 
of Secretarial responsibility in 
otbw provisimis. and the 
alternative ways in which 
corrective actions are made, there 
remains no rationale for the 
SeCTKaiy's retention of 
contingency funds. 

408(0(4) 

(A) Notwithstanding any other 
provision of m annua) Act of 
t^rcpriaiion or other Federal 
taw, an Iniban mbe may 
reallocate any financial savings 
realized by the Intbw tribe arising 
from efficiencies in the desiipi, 
construction, or any oAer aspect 
of a construction prograin or 
cansiruction project 

(B) A reallocation taider 
sid^raragr^h (A) shall be for 
consouction-related activity 
purposes generally similar to 
diose for which die funds were 
appropriated and distributed to the 
Indian tribe under (he funding 
a^eenwit. 

Nrme, but see the regulations: 

Yes. any fluids remaining is an 

AFA at the end of the Tuning 
year may be spent frs construction 
under the terms of the AFA (2S 

C F.R. § 1000.245). 

No, a Tribe/Consonium may bm 
reallocate fiuuSs from a 
construction pro^w to a n«>- 
construction program unless 
otherwise provided under the 
relevant ^iproprialions acts (25 
C.F.R. |t000.254> 

Yes, a Tribo'ConsMtium may 
reallocate funds among 


ReaSocailon of savings. Sedion 
40g((X4) should be stricken 
because 25 C.F.R. S$ 1 000.245, 
1000.254, 1000.255 & 1000.400 
regulate tribes' use of savings in a 
preferable manner that avoids 
potential conflicts widi 
apprepriations law. 

We disagree. TIiCTeisa 
compelling need fes- an exjsss 
statuteny provision in this area 
because the current Title IV 
regulaticsis stray for from the 
genertd aufoorily in the t^ntni 

Title IV statute. This is anodiei 
examjde why new Title IV 
statutory authOTity is needed to 
more precisely iirgilemeni the 
original congressional intent and 
not allow the regulatory process to 
make the Title iV program more 
nstrictive than the Title V 
program. 


3i 







62 


Comparison of Proposed Amendments of Tribal WerktaTtap(y~7-2006) to Title IV and Title V with Department Comments 


Section 

Proposed am«idmerm [iune 2000) 

Title IV 

TaleV 

Department comments 

Tribal Comments 



conshtiction programs if 
permitted by apfn-cqrriaiion bw w 
ifqtptoved in usance 1^ the 
Secretary (25 C.F R. § IOOOl255). 

Y es. for BIA programs, the 
Tnlte/Consortium may retain 
savings for each fiscal ye» during 
which an AFA is in effect. A 
Tribe/Consortium must use any 
savings that it realizes under an 
AFA. including a construction 
contract: 

(a) To provide additional mvices 
or benefits under the AFA; or 

(b) As carryover, and 

(c) For purposes of this subpan 
only, pro^ams administered by 

BIA using qq>rcf»iations made lo 
other Feder^ agencies, such as 
the D^ntrlment ofTransportatton, 
will be treated in accordance vrith 
paragr^h(b)orUiisseciioii (25 
C.F.R. § 1000.400). 




408(gXi) 

IfUte planning and design 
dociuneim for a construction 
project have been prepared by an 
Indian tribe in a manner consistent 
with the certifleation given by the 
tribe as required under subsection 
(d), ^tproval by the Secretary of a 
funding s^eement providing for 
die assumption of the construction 
project shall be deemed lobe an 
approval by the Secraary of diese 
construction project planning and 
design documents. 

None, but see the regidations: 

Except as provided in $ 1000.256. 
die Secretary may review and 
approve planning aad design 
^uments in accordance with 
leims n^otiated in the AFA lo 
ensure healdi and safety standards 
and con^liance with Federal law 
and odier piograni mandates (25 
CF.R, § I000.249(a}> 

[Tjhe Seerdary must retain 
project funds lo ensure proper 
health »id s^ety standards in 
coRStruclicuipc^ecls. ExangrJes 
of purposes for whMt bureaus 
may retain funds include- 

(c) Providing for sufficiesl 

The Secretay shall have at least 
one opportuni^ to ^ipteve 
preyed planniog and design 
dociBnents pnpaitdby the tnA'an 
tribe in advance of condniction of 
die bctlities specified in the set^ 
of work for each ncgolialed 
construction project agreement or 
amendment thereof which results 
in a significant change in the 
original scope of woik (25 U.S.C 
§458aaa-8(0X 

Secretary's approval of 
planning and design docoments. 
Section 40S(gXl) should be 
stricken became it goes beycaid 
the Part 1000 regulations and Title 
V, to the detriment of die 
Secretary's i^ility to oversee 
planning and design of 
constnictioR projects. 

25 CF.R. §§!000.249& 

1000.256 allow the Seciciaiy to 
review and ^rove planning and 
design documents; to retain funds 
so that she can monitor design 
durlog construction; and to 
require corrective action during 
construction. By contrast, f 
40g(gXl) allows a tribe to 
consider (hat its planning and 
desien documents have been 

We disagree in pan with the 

Federal commmts. Given the 
tribal proposals (see above) 
rt^arding mandatory certifications 
by licensed et^em of all 
aspects ofaproject, the 

Secretary's responsibility is 
sharply limited and consequently 
the Fette-al coocems outlined here 
are not relevant. 

We agree in pan with the Fedeml 
comments seeking, as in Title V. a 
requirement for fimber Federal 
qiproval of any "significant 
dmge in the original scope of 
work", and so would propose ibid 
the Title V (25 U.S.C. 458aaa- 
B(0) language be g^tjed to the 
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Comparison of Proposed Amendments of Tribal Worigroap ^7-20B6) to Title IV and Tide V with DcparttncBt Comments 


Section 

hi^)OS«d amcndmaus (]ime 2006) 

Title IV 

TittetV 

Department continents 

Tribal Comments 



monitofing of desip. by the 
Secretary; and 

(d) Retpiiring corrective actioa 
during performatce when 
^jpropri^ (25 CF.R. § 

1000.256). 


deemed ^iproved by the Secretary 
so long as the tribe prepares 
planning and design documents 
consistently with the cenificatioti 
negotiated in the funding 
agreonent. 

Title V allows the HHS Secretary 
an (qjponunicy to apfsove 
planning wd desi^ documents 
before construction if (1) a nfoe 
aro^ds the planning ^d design 
documents afier negotiating a 
constraction project agreement 
and (2) the amendment results in a 
significant change in the original 
scopeofwork. Section 408(g)(!) 
renders ambiguous the Secretary’s 
opportunity to at^rove significant 
changes in plaiming and design 
documents after a constiuction 
project agreement is n^otiaied. 
Section 408(gXl) says that the 
Seaeiary's approval of a funding 
agreement shall be deemed to be 
approval of "rhue project 
planning and design documents’' 
(italics addet^. if the docunwnis 
are prepared consistently with the 
tribe's certificatiwis. It is 
an^iguous whether the denned 
^iprovai extends to significant 
changes in the origuiat planning 
and desien documents 

existing language in 408(gXl). 

40S(i) 

Unless otberwise agreed to by the 
Indian tribe, no provision of the 
Office of Federal Procuronenl 
Policy Act (41 U.S.C. 401 et 
seq.), the Federal Acquisition 
RegulalicHii or any other law or 
regulation pertaining to Federal 
procurement (including Executive 
orders) shall a^ly to any 
cmstructicm or project 

conducted under this title. 

Regarding consduction programs 
or projects, the Secretary and 

In^an tribes may negotiate for the 
inclusion of spedfic ptovsions of 
the Office ofFederal Procurertwit 
and Policy Act and Federal 
acquisition i^ulations in any 
funding agreement entered into 
under this sufach^ter Absent a 
negotiated agreement, such 
provisions and regulatory 

Unless otherwise ^eed to by the 
Indian tribe, no provisioo of the 
Office of Federal Procuremeni 
Pdicy Act, the Federal 

Acquisilka Regulalkns issued 
pursuant thereto, or any other law 
or regulation pertaining to Federal 
procuremeni (including CxecMive 
orders) shall apply to any 
construction project conihiaed 
iB)derihi$pait(25U.S.C. $ 

ApplicabUily of other law. 

Section 4Q8(i) tracks Title IV (see 

1 4S8cc-8(eXI). except for the 
language, “or any other law or 
regulation pertaining to Federal 
procurement (including Executive 
ordeis),** which also appeals in 

Title V (sec $ 4S8aaa-S(h)). With 
the exception of this l^guage. { 
40S(i) can be snicken as 
unnecessary. 

WecKsagree. As in Title V, there 
is a compelling need for an 
express statutory provision in this 
area because the cunent Title IV 
reflations stray far fiom the 
general authority in die current 

Title IV statute. This is another 
example why new Title iV 
statutory authority is needed to 
more precisely implement die 
orietnal consressional intent ami 
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Comparison of Proposed Amendmeats of Tribal Workgreg) (9-7-2^6) to Title tV and Titte V with Department CommcBts 


Section 

I^vposcd aaenfhnails (iune 2006) 

Title IV 

"naev 

Department comments 

Tribal Commraits 



requirements shall not aji^ly (2S 
U.S.C. §458cc-8(eKl)X Seealso 
25CF.R. § 1000.242 (sameX 

8utsee25C.F.R. § 1000143. 
which is inatfe ^^licable by 25 
C.F.R. § 1000.252 : 

May the biueaus negotiate terms 
to be included in an AFA ftv aon- 
Indian programs’ 

Yes. as provided for by sectioo 
403(bX2) and 403(c) and as 
necessary to meet program 
mandates. 

458saa-80i)). 

The language quoted ^ove 
should also be stiicken because it 
would conflict with 25 CF.R § 
tOOO.143, which allows non-BIA 
bureaus and offices to negotiate 
for terms that are “necessary to 
meet program mandates.” Thus, § 
40S(i) should be sPicken ui iis 
entirety. 

not allow the leguliUisry process to 
make die Title IV program more 
restrictive than the Title V 
program. 

409(4) 

Unless !he funding a^eitient 
provides otherwise, the transfer of 
funds shall be made not later than 

10 days after the apportionment of 
fluids by the Oflice of 

Management and Budget to the 
Etep^troeni 


In any aEtance wtioe a fesdisg 
^Kcmeni requites an anotia! 
transfer of fiedii^ to be made at 
the b^snoing of 3 fiscal year, the 
first such transfer shall be made 
not bia than 10 days after the 
^iponioninent of sneh funds by 
tte Office of Management and 
Budget to the Dqianroent. urdess 
the funding a^tement {Hovides 
c^tenvise (25 U.S.C. $ 4S8aaa- 

Timing of paymeiis. The 
Department is emcemed whether 
funds can be transferred to tribes 
within lOdaysafto' 

^sporfioiment from 0MB, as 
reqiHred by $ 409(d).. 

The IHS has no problem 
complying vrith this requirement 
and we see no reason why the 
Department cannot do so as well. 

410 

(a) inclusion as Contraci.-Excepl 
as provided in subsection 

the puiptHcs of section 110. the 
temi 'contract' sKd! include a 
funding agreement. 

(b) Concraos with Profession's - 
For the period (hiring which a 
funding agreement is in effeci, 
section 3 103 of the Revised 

Statutes of the United Stales (2S 

U S.C. § 81), md section Id of the 
Act ofJunelS, 1934 (25U.S.C.§ 
476). shall not apply to a contract 
between an attorney or other 
pofessional and an Indian tribe. 

(1) Except as provided in 
paragraph (2). for the purposes of 
secikai 4S0m-l ofdiis title, tite 
tfftn 'contract' shall include 
agreerrumts mered into under diis 

(2) For the period that an 
agreement entered into under Ais 
part is in effect, the provisions of 
section Sloflhis title, sectiim 476 
of this title, and the Act of inly 3, 

1 9S2 (25 U.S.C. 82aX shall not 
apply to attorney and other 
professional contracts by Indian 
tribal governments participating in 
Self'Govetnance under this pan 

(a) P(» the purposes of section 
450m-l of thb title, the fenn 
“contract” sh^l include compacts 

into under this part 

(b) Section 81 aidseclioa476of 
this Otfe. shall not tqiply 
aoomey and other professional 
contracts «Mered into by buftan 
tribes paiticipaling in s^f- 
govemaoce latder this part 

(c) All references in (his 
sifech^ler to section 501 of this 
title are hereby deemed to inclucfe 
section 82a of this tide (25 U.S.C 
§458aaa-I0) 

Secretarial approval of 
agrecmeiiU encnntieriBg tribal 
land. Section 4i0can be stricken 
as unnecessary because $ 
458cc(h)and25 C.F.R. 1000.404 
already contain this provision. 
Besides. 25 US.C. § B! has been 
amended and r^ulalions have 
been pronmlgated to inqslement 
the amendments. Under 25 

C.F.R. § 84.005. the Secretary 
does not (giprove tribal contracts 
or agreemcots miess they 
encumber tribai lands for seven or 
more years 

We agree 
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Comparison of Proposed Amendments efTribalWorkgroap(y-7-2006> to Title IV and TWe V with Department Comments 


Sectiwi 

Proposed amendnieiiu (June 2006) 

Title IV 

TtfleV 

Department comments 

Tribal Comments 



(25 U.S.C. 1 458cc(h». 




4110) 

( 1 ) Request. -An Indian tribe may 
stOmit 3 written request fw a 
waiver to the SecrMaiy 
identifying the specific text m 
regulation sought to be waived 
and the basis fw the request. 

(2) Detennination by lire 

Secretary. -Not later than 60 days 
after receipt by the Secretary of a 
request under paragi^h 1 . the 
Secretary shall SRtrwe or deny 
the requested waiver in writing to 
the Indian tribe. 

(3) Ground for Denial. -The 
Secretary may deny a request only 
uptm a speciftc finding by the 
si^retary that the identified text in 
the regularion may not be waived 
became such a waive* is 
prxAibitedby Federal law. 

(4) Failure to Make 
Detenninatioii.-If the Secretary 
fails to ai^rrove or dmy a waiver 
request within the time required 
under paragraph (2), the Secretary 
shall be deemed to have ^jproved 
the request 

(5) Finality.— The Secretary's 
decision shall be final for the 
DqjarOnent 

(A) A tribe may submit a written 
request for a waiver to the 

Seoetaiy idoitifying the 
regulation soi^t to be waived 
ai^ the basis for the request 

(B) Not taler than 60 days after 
receipt by the Secretjuy ofa 
written request by a tribe to waive 
^iplicadon of a Federal regulation 
for an agreement entered mio 
under this section, the Secrtriary 
shall either approve or deny the 
requested waiver in writeg to the 
mie. A denial niay be made tmly 
upon a ^>ecific fnuhng by the 
Secretaiy that identified language 
in the iegulati«i may aot be 
waived ^ause such waiver is 
prohibited by Federal law. The 
Seaetary's decision shall be final 
for the Department (25 US.C § 
45Scc(iX2)). 

(1) An iBtSan tribe may submit 3 

afqtUcarioa ofa legidaion 

458aa»-16ofib8 title or dre 
anfttMtties speci&d n section 
4SSaa»4(b) of Ais title fer a 

emered into will Ae Indian 

Heritb Service under dtis pan, to 
theSecreUiyidemifyiiigthe 
appikMt Federal re^ikion 
soi^ to be waived and the basis 

(2) Not later fhau 90 days after 
itce^ by the Secretary of a 
written request by an Indian tribe 

under this pari, Ae Secretaiy 

denial may be made only upon a 
specilk finding by the Secretaiy 

because such waiver is prohibited 
byFederailaw AfaiTureto 
qipiove or deny a waiver request 
not Uier than 90 after receipt 

shaft be deemed an af^mtval of 
such request TheSemiaiy's 
decision shall be fntal for die 
Oep^tmeM (25 U.S.C. $ dSSaaa- 
11(b)) 

Waiver of regulations. 

Subsection 4] i (bX4) should be 
strickoi. The siAsecticm jarallels 
TitleV(§458aaa-ll(bX2)). But 
the 90-day limeftame for 
responding to waiver requests can 
be difticult to meet what 
additional itiformation is needed 
from a tribe tw local BIA ofTiee in 
order to respcaid to a waiver 
request The Secretary cannot 
responsibly exercise her waiver 
authority in ^1 cases wiAin a 90- 
day time limit 

We disapee We Aink that the 
proposed timeframe is very 
reason^le and in fact has worked 
weft wiA IHS under Title V. 
Moreover, if the Secretary needs 
additional infcHm^ion he can ask 

Ae uibe to extend Ae timeframe. 

412 

Nothing in this title expands or 
altos any statutory authority of 
the Secretary so as to authorize 
the Secretary to enter into any 
agreemoit under sections 
405<b)(2)or4!KcXt)- 

Nothing in this section is imerKied 
or shall be cmsliued to expand or 
alter existing statutory authorities 
in the Secretary so as to authorize 
the Secretary to enter into any 
agreement under subsection (bX2i 

Nothing in Ais pan shaft be 
consmred to limit or rethtce in any 
vitay (he funding for any program, 
project, or activiiy serving an 

Indian tribe under this or other 
aoDlicable Federal law Anv 

DiKtatmers. Section 412 should 
be scridten as unnecessary 
because it parallels Title IV (see 
$1 458c«(k) & 458(1(8)) on all but 
one point and. on Aat point. Title 

IV is ttteferable. Title tV allows 

We disagree. Theim^sed 
language is consistent wiA and 
clarifies existing Title IV 
language. 
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Comparison of Proposed AjaendrocHts of Tribal Workgnwp (9-7-2006) to Title IV aod Title V with Department Commemts 




Title IV 

TWeV 

Department comments 

Tribal Comments 


(1) Wid) respect to an inherent 
Federal fimction; 

(2) In a case hi which the statute 
establishmg a pit^rain explicitly 
prohibits Ae type of participaiion 
sou^tby Ac Imhan tribe 
(without regard to wh«her 1 ts 
more Indian tribes are idoitified 
in the authorizing statute); or 

(3) Limits or reduces in any way 
the services, contracts, or funds 
that any other Indiao tribe or tribal 
organizaticKt is eligible to receive 
under section 102 any other 
applicable Fedwal law. 

of Ais section and section 

458ee(cX ! ) of Ais bile wi A 
respect io functmns that are 
inherently Federal or where the 
statute esi^Iishing the {Hogram 
does not auAorize Ac type of 
partkipabiMi sought by the Bibe: 
Pmvided, however an Indian tribe 
or tribes need not be idenbfied in 
Ac ^(horizing statute in wder for 
a program or element of a 
program io be included m a 
compact tmder subsecbon (b)(3) 
of Ais section (25 U.&C 5 
458cc(k)) 

NoAing in Ais pan shall be 
construed to limit or reduce in any 
way Ae services, crmtracis. or 
funds that any other InAan irAe 

CH trib^ organization is digibie to 
receive under section 450fofttns 
bile or any oAn applic^le 
Federanaw(2SUS.C § 

458fn;a)) 

IiiA» t^ie Aa Ai^es Aa a 
cOTgracl or fiBidit^ agreement is 
in vMation of Its section may 

Ae provisimis of seeboa 
450m-) of Ais tkle (25 U.S.C § 
458aaa-)4(^). 

Ae Secietary not to enter into 
funding agteements “where Ac 
statute establishing Ae program 
does not auAorize Ae type of 
participabest sough! by the Bibe." 
Section 412 wadd Alow the 
Secmaiy A mlerinw funding 
agreerarots unless “Ae statute 
establishing a program explicitly 
prchAils Ae type of participation 
sou^ by Ae InAan tribe ” Since 
most statutes do not refer to Ae 
possibility of InAan participation, 
wd statures predAir^ PtAHc Law 
93-638 were not passed wiA Ae 
possibility of Indian participation 
in mind, section 41 2 woAd check 
Ae Secretary’s exercise of 
Ascretion to Ascem when Indian 
participation, while not explicitly 
prohibited by a statute, is not 
auAorized 


413 

(a) Mandatory application.-Al! 
provisions of sections 5(d), 6, 7, 
102(c). 104, 105(0, 110, and in 
apply to contacts and funding 
^reements undts’ this title. 

(b) Discretionary ^licaD'an,-- 

(1) In General.— At the option of a 
participating Indian tribe or Indian 
tribes, any or all of Ae provisions 
of bile 1 (X bde V shall be 
incorporated in any Interior 
coirqract w funth'ng a^eenent. 

(2) EfTecl-Each incoiporated 
pfovisioo- 

(A) Shad have Ae same force and 
effect as If set out in full in this 
title, and 

(B) Sh^l be deemed M 
si^leroeiu or replace any related 
provisicQ m Ats ntie and to «olv 

At Ae qition of a pariidpabDg 
tribe or tribes, any or At 
jHOvisions of part A of Ais 
subchapter sbAl be made pari ^ 
an agreement entered into under 
btie III of Ais Act or Ais part 

The Secretary is obligated to 
include such provisions A Ac 
opbon of the participating tribe or 
tribes. Ifsudiprovisionis 
incorporated it shall have Ae 
same force and effect as if set out 
in hill m title III or Ais pan (25 
U.S.C. § 458ee(/)) 

Ail provisions of sections 4S0c(d). 
4SOd,450Rc), 4501, 45(5(0, 

450m-!, and 450n of lUs title 

AAl at^y A agreements 
urovided under Ais pan (25 

(A All ptovstOKS ofsectiois 
4»>c(b>. 450d, 450e. 45a{(c) aid 
(d^ 4KS, 45()j(k) and (0. 45(5- 
i(A Arough 0c)> md 4S0n of Ak 
title and sectiMi3]4 ofFublic 

Law )0)-Si3 (coverage under 
chapter !7I ofTIlIe 28, 
commonly known as Ac “FedcrA 
Tent Claims AaT. to the extern 
not in conflict wiA Ais pst. sbAl 
^iply to compacts and fiuiA'i^ 
agrecmcnls auAofized by this 
parL 

(b) At Ae request of a 
pattkipabng Indian tribe, any 
oAer provision of title 1, to the 
exMM such provision is not u 
conflici with this part. shAI be 
made a part ofa funding 
atireenenl orconMCI entered 

<^^kalion of other sections of 
theAct. Section 413 shouldbe 
stricken because Title IV (see §| 
458cc(l)A 458a(c))is 
prefer^le Acoip«Aing some 
Title V provisions into hinding 
agreements, as § 4!3(bKI) 
provides, woitid be undesirable. 
Title IV (see § 458%)) already 
provides for mandAory 
applicaticn of Ae sections cired in 
§ 413(a). 

WeAsagree. The Department 
does not cxplAn vdiy the option 
of inoHpoiating a provision from 
Title V is undesirable. The tribA 
view is that the (^on should be 
retAned 
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ComparisoB of Proposwi AmendmenUofTribri Workfir^p (^7-2006)18 Title IV and Titie V with Department Comments 


Section 

Proposal anendmoKs (June 2006) 

Thle IV 

UtieV 

Department comments 

Tribal Comments 


10 any agency othmvise governed 
by this title. 

(3) Efiectivc Date. -If an Indian 
tribe requests meoiponuion at die 
n^otiation stage of a compact or 
funding agreement, the 
incoiporation— 

(A) Shall be deemed effective 
imm^atelyi and 

(B) Shall control the n^oliation 
and resulting conqsaa and finding 
agreanaiL 

U-S.C. §458l!(c)). 

into andcsAis put The 

Secreaiy is obiigaied lo indude 
sadi tnovision d die «|Mion of die 
pstiegiatii^ hdiaB tribe w Dibes. 
If 91^ provisiai s incoqxuated it 

elfoaastfit wtresetott a fuU in 
Aispst hdie event an Indiu 

agreeintrt(25U.S.C§458aaa- 

I5> 



414(a) 

(1) In general. -The President 
shall itkntify in the annual budget 
request submitted to Congress 
under section 1105 ofTiile3I, 
United Stales Code, all funds 
necessary to fully fund funtfing 
agreements authorized under this 
title. 

(2) Didy of Secretary .-The 
Secretary shall ensure that there 
arc included, in each budget 
request, requests fcM' funds in 
amounts that are sufUci^it for 
planning and negt^adon ^anis 
and sufficient to covk any 
short&II in funding identified 
under subsection (b). 

(3) Timing.— All funds included 
within funding agreements shall 
be [mivided to die Office of Self- 
Governance not later thw ISdi^rs 
after the d^ on which funds are 
apportioned to the Dqianmatt. 

(4) Distribudon ofFunds—The 
O^e ofSelf-GovemaBce shall 
be resDonsible for distribucon of 

The Secretary shall idendfy. in te 
umual budget request of the 
Presidimt to the Congress undn 
section 1 105 of Title 3>, any 
funds proposed to be included in 
^eemenls authorised tUKkr dds 
panf25U.S.C§4S8dd). 

(a)(I)1he PresideiK shall id^fy 
a dte aawd budget tequest 

secika 1 105 ofTicte 31. all funds 

Stifled toted dite^ 

appropriated shall be vponioned 
to the Indian Health Service. 

the Office of Trftal Sdf^ 

f^hpnwided inder sectte 
4$8aaa-4oflhis tide. 

(2) Nothing in this subsection 
shall be construed to authorize the 
Indian Health Service to reduce 
die amount of teds that a seif- 

such teds are Mwortioned to the 

Budget request Secdcci 414(a) 
shouldbesdicIceR. Set^ion 
4i4(aKI) tracks Title V langui^e, 
but current Title IV language is 
preferablebeeausef 414(3X1) 

would likely require the Secretary 
to identify tribes' annual funding 
requests before teding 
agreements are negotiated 

Section 4 14(a)(2) prevents the 
President from exercising 
discretion as to the anwuni of 
funding to seek fhnrr Ctmgrcss for 
self-governance agreements and. 
iherefote, constrains the 

President's budget requests as to 
othermatieis. Section 414(3X3) 
is neither necessary nor desir^Ie 
because the Department's internal 
N^ganizalional processes should 
not be dictated by statute. Seuion 
4t4(aX4). even though it tracks 
Title V language, shodd be 

Stricken for the same reason 

Wedisa^ee. TheproptBed 
language is coisistent with and 
builds on the provisions and 
principles that are pr^tenily 
contained in Titie V. 


37 








68 


Comparison of Proposed Amendments of Tribal Wort^OMp (9-7-200$) to Title IV and Title V with Department Comments 


Section 

Proposed asMudmenls Ouse 2006) 

Tille !V 

TsleV 

Department comments 

Tribal Comments 


all runds provided under this title. 
(5) Rule of constniction.-Nothing 
in this subsectirai aulhcaizes the 
Secretary to reduce the amount of 
funds dial an Indian tribe is 
otherwise entitled to receive under 
a funding agreement or other 
^iic^le law. 


Office oTTift^ S^^Oovemance 
under ^ setikn (2S U.S.C § 
4Steaa-l2(0). 



414(b) 

Present funding, shortfalls. -In all 
budget requests, the Pr^ideni 
shall identify the level of need 
{gently funded and any shortfall 
in funding (including direct 
pit^r^ costs, tribal shares and 
contract support costs) for each 
Indian tribe, either direclly by the 
Secretary of IniCTior, under self- 
determinalion contiacts. or under 
compacts and funding 
agreements. 

None 

Jb such tnidget request, the 
Resident t^all identify (be level 
of need presently funded tod any 
sboit^ in fyndhig (ineludhig 
direct program and comract 
siqgroft costs) for each Indian 
tr^, cidierthrectly by tte 

SeerHsy of Hetdih a^ Human 
Sereices, andet adf-deteRmnation 
contracts, or under compacts and 
funding agrecmcMS autborined 
under diis pait (2S U-S C § 
4SSaa»-l2a>))^ 

Budget request Section4!4(b) 
should be stricken because 0MB 
is not receptive to identifying 
funding shortfalls in tiie 

Presideifs budget. 

We disagree This povision is 
consistent with Title V. 

4l5{bXl) 

&<2) 

The rqjori undw subsection (a) 
shall— 

(1) Be compiled from informatitm 
contained in funding agreements, 
annua! audit reports, and data of 

Uie Secretary regarding the 
dispesition of Federal funds; 

(2) Idratify— - 

(A) the relative costs and benefits 
ofself-govemtuice, 

(B) with particularity, all funds 
diat are specifically or 
functionally related to the 
provision by the Seaeiary of 
services aid benefits to self- 
governance Indian tribes aid 
men^iers of Indian tribes; 

(C) ihe funds transfetred to each 
Indian tribe and the corresponding 
reduction in die Federal 
bureaucraev. 

The repon shall- (l)identiry the 
relative costs and benefits ofSdf- 
Govemance; (2) idoitify, with 
paiiiculanty, all funds that are 
specifically or functionally related 
to (he provision by the Secretary 
of services and benefits to Self^ 
Governance tribes »id their 
merrdrersi (3) identify the funds 
transfeired to each Sdf- 
Goveraance tribe and the 
corresponding reduction in the 
Federal bureaucracy; (4) include 
the separate views of the tnbes, 
and (5) include the funding 
fcamula for individual ofbal 
shares of Coitral Oflrce funds, 
topiber with Ihe comments of 
afTected lsdi» tribes, developed 
under subsection (d) of this 

The lepon under sidseclion (a) 
sh^- (1) be compiled from 
infonmiioa contained in fundii^ 
agreements, amiu^ amhl repods, 
and data ofOie Secretaty 
r^ardiog the dispQsitioB of 

Federal funds; and (2) ideniify- 
(A) the relative costs and benefrts 
of self-govemance; (B) widi 
paiticolarily. all funds that are 
specifically or functionally related 
to tbe provision by Ihe Secretary 
of services and bmfits to self- 
govemance Indian tribes and their 
members; (O tbe funds 

IransleiTed to each sclf- 
govcmance IndiaD tribe and the 
correspooctiDg reduction in the 
Federal bureaucracy; (D) the 
funding formula for indjvidua] 
tribal shares of all headouanen 

Contents of report Subsection 
4I5(bX2XE) should be stricken 
because tiie Depvtment identifies 
Inherent Federal functions on an 
as-needed, casc-by-case basis, and 
tbe Depanment's budget does not 
show expenditures in terms of 
inherently Federal funclions vs 
non-inherently Federal functions. 

We disagree. Thispovisionis 
consistnil with Title V. 
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Comparison of Proposed Ameiidmcnts of Tribal Workgom (9-7-2086) to Title IV and TiUe V with D^aitment Comments 


Section 

Proposed amezHhnents (June 2006) 

Title rv 

•nileV 

Department comments 

Tribal Comments 


<D) Ihe fuiKiiiig fotmuia for 
individual !rib^ shares of aJ! 

Central Office funds, together 
with the ewnments of affected 
Indian tribes, developed under 
subsecdoR (^; and 
(E) amounts expended in the 
preceding fiscal year to cany out 
inherent Federal functions, 
including an identificadtHi of 
inherent Federal funcuons by type 
and location. 

(25 U.S-C. § 458ee(b». 

ftods, togdlw with Ihe comments 
ofaf&cted bidiao tribes or nAal 

sidsecIioB (c); a8d(^ amounts 

yew to cany oat Wterent Federal 

kkirfSctficMofiiose functions 
by type and location (25 US-Cf 
4S8aaa.l3(b)(l)4t{2)). 



4t5fljX3)- 

(bKS) 

(3) Contan a description of die 
methods used to deteiinine the 
individual tnbat shareoffunds 
controlled by all components of 
the Depatunent {including funds 
assessed by any odier Feder^ 
agency) for inclusion in compacts 
or funding agreements; 

(4) Before being submitted to 
Congress, be disnibuted to the 
Indian tribes fo' comraeni (with a 
comment poiod of no less than 30 
days), and 

(5) Include the s^iarale view^ and 
comments of each Indian tribe or 
tribal otganiaation. 

Ther^nshall- ..(4}inc1ude 
die separate views of the ffibes; 
and <S) include the funduig 
formula for individual tribal 
shares of Centra! Oflice funds, 
togedier with the comments of 
affetied Indian tribes, developed 
under subsection (d) of Ais 
section. 

(25 U.SC.§458ee(bK4>(5». 

P) contaiii adeseriptkin of die 
method or methods (tf any 
leviNORS thercoO used to 
deiefmine the indiviibial tribal 
share of funds ctntroiiediiy all 
compooems of the India Health 
Service (indudiog fiaids assessed 
by aiqr other Pederal agoKy) for 
iachisioii in sdf-govemance 

(4) before being sutRsitled to 
Cor^rcss. be distribated to the 
Indian irAcs for corament (with a 
comment period of BO less dian 30 
d^, begiiniing on ibe date of 
distribulion); and 

(5) include die separau vieivs and 
comments of the Indian tribes or 
tribal organizations 

^ U.S.C § 458aaa-l3(bX3)- 
(hX5)X 

Contents of report SOL 
advice: Sifosecdons 4!5(bK3)-(6) 
can be stricken as unnecess^ 
because Title !V (see § 
4S8ee(bX4H5)) alreat^ atUresses 
these matteis. albeit in less detail. 
Subsections 4t S(bK3)-{-5) parallel 
Title V(see§ 458aaa-130>X3)- 

^X5))- The differences between 
the proposed amendments and 

Titles IV and V create 
unnecessary meniciencies for the 
Department For instance, 
subsection 45Saaa- I3(bX5) would 
require the separate views of each 
tribe to be included in the reports 
to Congress, while eunent Title 

IV allows the Secretaiy to 
conscriidaie statements of tribes 
for a more meaningful narrative. 
The diCTerence between including 
the funding fotmuia for individual 
tribri shares, which Title IV 
requires (see § 4S8ee{bX5)). and 
describing the methods used to 
determine individual tribal shares, 
as subsection 458333-! 3(bX3) 
woidd require, does not sppear 
meaningful. 

We disagree. This provision is 
consistent with Tide V. 

416(b) 

(1) Membership. "A negotiated 

A negotiated rulemaSang 

(1) A negoliaied nilemaking 

Negotiated rvlemaking 
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Comparison of Proposed Ameadments of Tribal Worka-oap to Title IV and Title V with Department Comments 



Proposed amendmests {June 2006) 

Title !V 

rideV 

D^artment comments 

Tribal Commaits 


ruimtaking committee established 
pursuant to section 565 of title 5, 
United States Code, to cany out 
this section shall have as its 
raen*ers only Fedwal and tribal 
govemmenl rq>rescntarives. 

(2) Lead Ag«rcy.-AitK»ig the 
Federal i^iresaitatives, the Office 
of Self-Cjovemance shall be the 
lead agency for the Depanroent of 
die interior. 

committee established pursuant to 
section 565 ofTitleS, to carry out 
this section shall have as its 
mendiers only Federal and trib^ 
^ctnmeni repieseautivK, a 
majority of whmn shall be 
representatives of Indian tribes 
with agreements under this put 
(25 U.S.C.§458tg{b)). 

sectica S6S ofTWe 5. to caiy out 
Ibis acetfoB shaH Ibvc as its 
mendicrs imly Federal aid Sibal 
govecMtnent ictucsattarives. a 
iHgority of wboai shdl be 
rmniattd by and be 
rqntaentaives of bidian irSies 
villi fundng agreonents under 

Ibis si^chapur. 

CQ The eoinnittee sh^i confer 
with, aid accoiTBiodale 
paiic^aiioii by. represoitaiives 
of tndiaa tribes, ituer-cribal 

indmdttd ttSial members (25 
U.S,C §4S38a-i6(b)). 

committee. Sulsection 416^)(2) 
should be stricken bectuise the 
Secretary should have discretion 
to deiennine whether there will be 
a “lead" bureau or office from 
intoior and who will lead 

Interior’s team 

We agree 

416<d) 

(1) Repeal. — All n^laicay 
^visions under Part 1 000 of 

Title 25 of the Code of Federal 
Regul^ons are r^iealed on the 
date ofenxtmrat ofthe 

Depaionent of the Interior Tribal 
Self-Govetnanee Act of 2004. 

(2) Effectiveness Without Regard 
(0 Repilalkms. — The latd: of 
promulgated regulations shall not 
limil the effect of this Act 

(3) Interim Provision. — 
Notwithstanding this subsection, 
any relation under Pan 1 000 of 
Title 25, Code of Federal 
Regulations, shall remain in 
effect, at a tribe's c^on, in 
iiTq>lementing compacts until 
regulations am promidgated. 

The lack of promulgated 
relations shall not limif the 
effect ofthis pan (25 UaC. 5 
458gg(d)). 

The lade of promolgaled 
r^nlatiom shall not limit the 
efftet ofthis part (25 U.S.C § 
4S8aaa-i6((9f. 

Effect of lack of rqpilations. 
Subsections {l)and (3)shouldbe 
stricken because they would cause 
confusion in admmistralion of 
self-goveroance. No regulations 
would be in force should any 
statuloiy amendments pass, and 
each mite could decide for itself 
whether a particular repealed 
regulation would govern until new 

We disagree. We believe fha 
keeping in place outdated and 
inconsisloit regulations will lead 
to confusion and that the solution 
is to let the statute apply by its 
own terms until new relations 
are promulgated. 

418 

In any adnenistiative ^ipeal or 
civil action for judicial res-iew of 
any decision mAe by die 

Secretary under this tiUe, the 
Secretary shall have the burden of 
proof of demonstrating by clear 
and convincins evidence- 

None in Title iV,bul see 25 
u se § 4S8nfci incoqK»ating 

25 u s e. §450m-l(coBttaci 
disputes) and see 25 CF.R. Pan 
1000, Subpan R (,^^>eal$> 

In any appeal (including civil 
actions) mvolvilig decisions made 
by die SecTclafy under this pan, 

1 ^ Secreiaiy shall have the 
burden of proof of dnnonsirating 
by clear a^ convincing 
evide»ce-4 1 ) (he vahdi tv of the 

Appeals. Seciion4l3shouldbe 
stricken because, even Ihough it 
parallels Tide V (see 25 U.S.C. S 
458a3a-i7), it inappropriately 
subjects all dedsioie of the 
Secretary to the “clear and 
convineine" stands of etroof. 

We disagree. We bdieve (hat 
reassumptioi by (he Department 
should be subject to the same hi^ 
standard that Congress macted for 
health programs in Title V. 
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Tittc V with Department Comments 


Section 

PnpoMd auKTiilmcnls (Jwie 2006 ) 

Title IV 

rniev 


Tribal Corrunents 


(1) the validity of Ok ^imds for 
the decisicn. and 

(2) the consistency of the decision 
with the provisions and policies of 
this title. 


grotnds for die decision mad^ 
and (2> da die dectston is fidly 
CMisistesi with pnn^MS and 
policies i^diis pait (25 U.S.C $ 
4S8aaa-17). 

which exceeds the usual 
'^ncponderancc of evidence- 
standard of f^oof in civil cases. 



Concerns raised by DOI in correspoDdenee dated June 15.2005. 

Triiat response m DOI issues noted in June 15, 2005 ctKcespoodence. 

1 . A tribally proposed provision to allow tribes to invest advanced funds undn- the '>nidail 
investment standard" is imaccepi^te to DOI. DO! views such investments as an unacc^tahle 
risk to the security of government funds forconslructioR prc^tsts, fianctiims, services, and 
acdvilies. Iftribn invest advanced ftutds in private securities and experience a lias, die Secrelsy 
is un^le 10 r^lace those funds, and, should a tribe r«rocede construction programs because 
linancial losses, the Secreiary would have responsibility to ccntfileie the praams wiAoM funds. 

WedisagrEe. The prudent investment standard has been in place for the mtuiagenwil of funds 
Daitsfertedtocrftes under Self-Governance within the IHS since FY 1994. This hibally preposed 
provisoats sidistaMivdy identicaJ to Ok provisitHi contained in Section 5080>) of Title V and in 
the Tide Vn^latioQS. S«42CFR 137.100-101. The piudenl investment standard provides a 
wofkabtemediaiiism for ensuring that risk of loss is properly balanced against the ^ility of tribes 
to generate interest on funds that are transferred in a lunp sum at the beginning of a funding year. 
As (bnnulated in Tkle V and its implementing r^ulalions, the prudent investment standard 
dlows tribes to cam a higher return on their investment, while still providing meaningful 
standards that guide the level of risk that these funds should be sifojed to. 

2. Tbe DOI cAjecls to any tribalty proposed provisions in lie anendmenis tha would aflow 
contracting of additional PFSAs that are carried out by bureaus and offices other than the BtA, 
while at the same time reducing die Seaetary's discretion about cwitracling these PFSAs DOI 
notes that tribes can already contract for non-Indian programs See CFR } IOOOJ98; 25 U.S.C. § 
4Sgcc(b)(2) and § 4S8cc{ci DOI believes dial die provisiuis would ai^orize tnbes to coDinct 
for all prograns of which tribes or Indians are primary or significant beiKficuries. Furdcr, it 
believes that because tbe torn "primary or significtmi beneilciiuy," is not defined it OMild, 
therefore, ^)y to any Dqsaitinent activities. Hence, any residatt or entity in the IS conceiv^ly 
is a "si^ificant beneficiary" of the Secretary's activities. Tbe effect oftheseprovisioiis would be 
to open up DOi PFSAs to non<on^titive control by tribes and entities designated by trftics 

The SeCT«My would lose control over the way dial non-Indian government PFSAs are carried 

We dts^ree and think that the Department's concerns reflect a misunderstanding about how Title 

IV wBI work if these ameixhnents are enacted The proposed provisions do not strip the 

Secseiary's audioricy to ensure that PFSAs are carried out in a manner that protects ail 
beneficiaries* inttiest. Tbe provisions balance the retiaironent (hal the Secretary n^otise with 
tribes is a timely manner with provisions that spell out the Secretary's right to negotiate 
provisions in sdf-Govemance agreemms that protect the federal government's impests. The 
Secretary retains the right to reject a tribe's final offer for agreement lan^iage based on 
enumeraled stalutoy criieriA The final ofTer process, timelines and rejection criteria that the 
tribes propose at the same as comparable provisions found in Section 507(c) ofTitle V. If the 
Department has concerns ^ut the final otter process and criteria it should jn-opose alternative 
criteria In sldkitm. the l»k of a definition of "{nimary or significant beneficiary" (hat concerns 
the Department has been addressed in Title V in § 505(bX2) and § 505(bX2XB). If the 

Department believes that defining this phrase is importait, we recommend foat it propose a 
definition for ukIushm in the Title IV amendments for consideration by tribal representatives. 

3. The DOI objects loprovisicHis that wouldreduce the lime limiu for the Secreiary K> consider a 
ci^craci prt^osal before having to ap{vove or decline it and reduce tbe pounds on which the 
[»<^xisal may be declined The DOI objects to concept of approval of a proposal based on a 
trilK's "final offer" and the reduction of grounds on u^ich the Secreiary can decline a funding 
agreement. The DOI believes that such provisions would unduly hamper the Secniacy's Ability to 
Allure aeraement terms that will serve the Seeretarv's Indan and non-Indian beneficiaries 

We disagree. These provisions will not Hmit tbe Secretary^ ability to negotiate agreement terms 
satisfactory to both parties, as DOI contends, but rather, we believe they are critical to ensuring 
that tbe negotiation process coiKlude on a timely basis, and that there is clarity ^»ui why the 
Secretary is rqecting a tribe's final offer These provisions would mirror language in $$ 507(b) 
and (e) of Title V and the irnplemtniing regulations. See 42 CRF 137.134, 135, 142 and 144. 

Also. S I02<a) and (b> of Title 1 of the ISDEAA eonuin similar final tnonosal/declination orocess 
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Comparison of Proposed Amendments of Tribal Wortoeap (9-7-2006) to Titie IV and Title V with Department Comments 

SectiMi i i I Depaitment cornrTiCTits | 'tribal Conon 


sadsfactority. 

‘"“yy extensive regulations have been otacied in^iementing those provisions. See 25 
1^900. The intent oflhisinovisiMi is to avoid having negMistiemsdr^ on formcKiths, or 
teededown ^tr^etber after yevs of contentious negotiations. These provisions seeic to impose on 
die DOI no mote thank what Congress has already agreed to in Title V. 

4 DOI believes Aa! the current standard for le-assun^tion is bi^ and that the proposed 
provision reined to re-assumpticm would increase the difliculty for DO! to te-assume a PFSA. 
Fuilher, DO! views the reassumption provision as going beyond that of Title V because the TKk 

V provision only !qi{^ies to Indiffi {Hogrtuns, wh^tas diis provision would s<s in^midnuly 
standards for re-assumption of both Indian and non-Indian programs. 

TIk Tid>a) Teams believes that reassunqtDon of a tribally run program should be a last resoit for 
DCM to tars to. The proposed fxovisions regarding reassunqxion (see §| 407(bKl). 407C)X2), 
407 Qi)( 3XA) and 407(bX5KB)) expvtd the pounds fM reassunption by DOI, and the Tribal 
TesBbdieves appropriately trances the DOi’s interest in having a mechanism available for 
iminediate nsassumplion and the trftsal interest on ensuring dial the process can only be utilized in 
v 0 y limited citcumstances. 

S. The DOI objects to the redesign and conscdidation of Bust programs aid non-IndanjmigiaiiB, 
and the reallocation of fun& for such programs, without Secretarial approval. The DO! believes 
that the pn^tosed provisions would reduce the Secretary's ^iliiy to oversee construction activilKS 
contracted undn Title iV. DOI believes that ullimate trust responsibility resides with the 

Secretary and that Seertiariai q)proval of the redesi^ and coruolidation of non-fndiaD pwpatiB 
and reallocation of iiinds for non-Indistprograns is necessary in order for the Secretary to foUHl 
her responsibilities to non-indian beneticiaries. 

TbeTtftal Team disagrees and believes that redesi^ andieallocMion auUiorities are central to 
ibe Ailiiy of Intfian tribes to implement Self-Qovemance successfully rad that te^location and 
otter provisioas in Title IV mustensioe maximum tribal flexibility to exercise that authority. The 
propo^dptovisioDal § 406(d) would bring Titie IVsreailocidionwdTedesign provisions m line 
with diose in SMUion 506(e) of Title V. With regard to construcrion activities, one of the 
(uiaciple goals of the amendments, ccmsisieni with provisions in Title V. is to ensme that 
consinictioa pn^ams under Title IV are treated similarly to other non-construetkHi PFSAs. 

Sectioo 408(4) tequires a tribe to ceiti^' that it will "adhm to building and c4her codes and 
architecDBal ami engineering standards . .’ Section 403(g) provides that tribes shall provide the 
Secietary with (ingress and financial reports on at least a semiannual basis. Thus, under the 
preposed provtsiotB, tribes will be required to comply with adequate codes and standards and the 
ScMcbDry reuins » active supervisory role to ensure cempiiatKe. 

6. The DOI objects to a number of the funding provisions in the |»q>osed amendments because 
Utey require unworfc^Ie funding mahods for non-BLA bureaus ^ oflices. D(^ s partietdarty 
concerted about constiuciion projects and believes Aat the Secreusy must retsun aponion of ^ 
amount that would odierwise have been spent to carry out the projects in ord^ lo liiifiB dte 
Secretary’s responsibilides. DOI actoiowiedges dial some bud^tary concq>ts are imique to the 

BIA and dot ^le lo annual ap{»t^riations fluctuations, non-BLA bureaus andofftets need 
flexibility to negotiate funding on an annu^ basis. DOI considns Uw ^visKM fo OSG to 
disburse funding to tribes within 15 days ofq^>oRionntent to the Department as unworkAle. 
particularly for non-BlA fundiog agreements because bureaus and oHlces usually assume 
responsibility for monitoring the use of funds thu they disburse. Hierefon;, t^G is dm equipped 
to monitor funding agreonents with non-BIA bureaus andoHices. 

We understand that the budget and financial man^emoii systems of non-BIA bureaus and 
^encics may not, at the present time, be in a position to accommodate all of the financial 
implicauomofttwprcposedamendineiits. We believe that these issues are more ^propriately 
de^i with in the impimenting regulations. The proposed amendments are die beginning nM the 
end poiM to improving the interactioc between DOI bureaus and Indian tribes under Self- 
Govemaocc. Witt respect to construction piugiaiiB and the concerns raised by DOI, die inUait of 
the proposed anendments is to make the administratiMi of Title IV cMistrvctiMi pro^aim on a 
par with the attninistration of Titie V construcrion programs, which have bent successfully 
attninisloed under the Title V implementing reguiatiDns We believe that similar (vovisions can 
be put tn (dace that would similarly ensure the successful attranisiratitHi of consttuedon programs 
under Title IV. 
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MELANIE BENJAMIN, CHIEF EXECUTIVE 
MILLE LACS BAND OF OJIBWE 

SeptembCT 20, 2006 

Before the Senate Committee on Indian Affairs 
Oversi^t Hearing on Tribal Self-Governance 


Good morning, Mr. Chairman, Mr. Vice Chairman, and members of 
the Committee. My name is Melanie Benjamin. 1 am the elected Chief 
Executive of the Mille Lacs Band of Ojibwe. 

I have two points to make in my testimony today. First, I will 
identify what hinders the widespread tribal desire to expand self-govCTnance 
authority and participation levels among tribes. And second, I will suggest 
a practical step that the Congress can taJce to remove obstacles to greater 
tribal self-governance. But first, I will give a brief background. 

BACKGROUND 


A. Mille Lacs Band History and Structure 


Mille Lacs 
Band of 


A century ago, after our lands were stripped away from us by both 
law and lawlessness, the U.S. Congress referred to us as the “homeless 
nonremoval Mille Lacs Indians” and restored to us a small fraction of our 
original lands. That land today comprises the center of the Mille Lacs 
Indian Reservation in central Minnesota about two hours’ drive from 
Minneapolis. Most of our approximately 3,800 tribal members live on or 
near our checker-boarded Reservation and its three separate Reservation 
Districts. 


Ojibwe 

43-^08 Oodena Dr. 
Onamia, MN ' 
56359 


In the i980s we organized our constitutional government into three 
branches of government, with an Executive, a unicameral Legislafrire, and 
an independent Judiciary. Over the past two decades, through a 
combination of self-governance authority and the exercise of lawful 
governmental gaming, our Band has be^ transformed from the darkest of 
nights into a bright new day. 
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B. Leadership in Self-Govemance 

I am proud to say that the Mille Lacs Band has been a leader among 
other Tribes in seeking greater tribal self-governance authority and in 
putting it into practice. The Band was among the first ten Indian Tribes to 
participate in self-govemance with the Bureau of Indian Affairs (BIA) in 
the late 1980s and the first Tribe to negotiate an agreement with the Indian 
Health Service (IHS) in the early 1990s. 

We will alwa>^ be grateful to you, Chairman McCain, and to a 
handful of your colleagues, for having been responsive, time and time 
again, to tribal calls for writing into federal statute greater tribal self- 
govemance authority that curbs the federal bureaucracy’s insatiable appetite 
to dominate tribal operations. Congress, at your behest, has repeatedly had 
to step in with statutory changes to correct the tendency of federal agencies 
to place a strait-jacket on tribal authority, priorities, administration, and 
programs. Today, we urge you to step in again and change the law to 
remove more obstacles to tribal self-govemance. 

OBSTACLES TO TRIBAL SELF-GOVERNANCE 

As you know, Mr. Chairman, it was the scandal of a corrupt and 
wastefiil BIA, uncovered by the Arizona Republic newspaper in 1987, that 
led the Congress to impose by law upon the BLA a “demonstration” project 
for tribal self-govemance in 1988. Congress expanded that authority in 
1991 to IHS, made it permanent for Interior in 1994 and, in 2000, made it 
permanent for IHS. In each of these enactments. Congress made specific 
changes to the law to remove obstacles to greater self-govemance. In each 
case. Congress had to amend the statute to correct what the federal agencies 
either had distorted by regulation and practice or had balked at 
implementing. 


A. Over-Reach by Federal Agencies 

Each of the previous four congressional reform efforts was 
embraced in rhetoric but opposed in practice by the Administration, 
regardless of political party or leadership. The message of the federal 
agencies has dways been - 'we caimot trust the tribes to do better for 
themselves than we are able to do for them.' This is not a position rooted in 
partisan ideology. It is instead pure paternalism, fed by an institutional 

itc ifc artA itc t^prcn-nripl nt all 
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Of course there will be mistakes made by tribes in the exercise of 
self-govemance authority. But there are built-in correctives. First, the 
people closest to the action - the tribal member constituents and 
beneficiaries - hold the power to correct tribal leaders through the ballot 
box and other political restraints available in tightly-knit Reservation 
communities. Second, stringent audits and corrective actions are required. 
Third, federal criminal sanctions against misappropriation of funds apply. 
And fourth, the tribal self-govemance movement is very protective of its 
reputation and encourages inter-tribal cooperation and assistance. 

B. InvoluntaryTransfer of Power 

Federal agencies do not give up power easily or willingly. Whether 
a transfer of power is required by a President or a Secretary or by an Act of 
Congress, those involved in implementation have many opportunities to 
blunt, curb, avoid or undermine directives to transfer authority to tribes. 
The resistance to change is great in an entrenched bxueaucracy whose 
primary reason for existence is to exercise authority over others. The more 
precise the statute, the less latitude is left to the bureaucrats to resist the 
change intended by Congress. 

Congress has had to amend the self-govemance statute four times. 
Each time, it has done so to correct distortions that have been made to the 
statute by the federal agencies. We are again at such a point with Title IV 
and its application to the BIA. 

C. Stifling Policies and Procedures 

Federal agencies want to impose uniformity that is inflexible and 
unresponsive to local needs and priorities. One size does not fit all. There 
are many ways to a common objective. The specifics of what works in 
Window Rock may not work as well in Onamia. 

The rationale for detailed policies and procedures, for program 
manuals, negotiation guidelines, and regulations, is that a tribe won’t get it 
right without using the bureaucracy’s cookie cutter. It is at its root a 
fundamental lack of trust in tribes to seek their own best interests and an 
unwillingness to let go of control so that leaders closer to the people served 
may govern their own people. 


n Conflictins BIA and IHS Reauirements 
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contain provisions that differ from each other and thus require self- 
governance tribes to operate separate administrative structures and systems 
for programs funded by IHS and BIA. Congress expanded tribal auAority 
and flexibility when it enacted Title V governing IHS-fiinded programs. 

But the same tribes still labor under the more restrictive authority of Title 
IV governing BIA-funded programs. These dual requirements are an 
administrative and cost burden that weighs against more tribes assuming 
more federal program administration under self-govemance authority. 

THE BOOTSTRAP AMENDMENT - A PRACTICAL WAY 
TO EXPAND SELF-GOVERNANCE PARTICIPATION 

A. The Last Six Years: Stalemate at Interior 

In 1994, Congress enacted Title fV, which at the time was landmark 
permanent authority for tribal self-govemance related to BIA. It was 
enacted over the objections of the Administration. The negotiated 
rulemaking that followed was contentious, concluding in late 2000 when 
Interior over-rode tribal interpretations of Title IV and published a mle that 
constmed the statute to limit tribal authority in many key areas. 

Meanwhile, on a dual track in the late 1990s and informed by their difficult 
experience with Interior-BIA, the tribes worked with Hill allies and this 
Committee to reform IHS-related tribal self-govemance authority. The 
result in 2000 was enactment of a detailed new Title V that expanded 
specific tribal authorities over IHS programs. The ensuing negotiated 
mlemaking process with IHS on this new Title V concluded quickly with 
the support of the tribes. 

In 2001 , the tribes began an effort to develop legislation to 
completely overhaul Title IV (BIA-Interior) modeled after the expanded 
tribal authority enacted in Title V (IHS) in 2000. The draft bill mandated 
strict timeframes, clarified appeal rights, and expanded tribal flexibility in 
administration. Many other ambiguities in Title IV were clarified so that, 
like with Title V, there would be little left to argue about in the regulations. 
Negotiations between tribal leaders and a succession of Interior Department 
officials on the tribal draft bill over the last five years have been protracted 
and imsuccessful. 

B. A Simple Solution - “Bootstrap” Title V Authority Into Title IV 

Given the complications arising from a detailed bill, the tribes 
crafted an alternative “bootstrap” amendment that simply would allow any 
Indian tribe to elect to apply existing Title V authority to its BIA-Interior 
self-govemance activity. Several Senate (e.g., May 12, 2004, S. 1715) and 
House hearings were held on the larger and bootstrap alternatives, and the 
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larger bill was reported at the end of 2004 but was not acted upon by the 
Senate. 


The attempt to gain Interior support for the detailed tribal bill to 
conform Title IV to Title V is basically at a stalemate today, and has been 
for years. Bureaucratic opposition has stalled all progress. So the tribes 
now ask that the Committee support enactment this year of a simple 
alternative statutory amendment that borrows from something the Congress 
did a decade ago - authorize any self-govemance tribe to apply the same 
flexible authorities to its Interior-funded programs that Title V permits a 
tribe to apply to its IHS-funded programs. We ask that the Committee 
secure enactment of this technical amendment before adjournment. 

In 1996, Congress adopted a similar “bootstrap” amendment you 
sponsored, Sen. McCain, that applied the latest reforms of Title I (self- 
determination) to Title III and IV (self-govemance) administration. The 
bootstrap amendment we ask you to consider would, in substance, simply 
add the phrase “Title V” to the bootstrap provision in existing law, at 25 
U.S.C. 458cc(l) so that Title V reforms, like Title I reforms, may be applied 
by any tribe to its Title IV program authorities. 

The rationale for this is plain and simple — if the IHS has survived 
the application of Title V provisions over the past five years, so too can 
Interior. Having the same rales apply to all tribal self-govemance 
operations of a tribe like Mille Lacs will enable us to run a more efficient 
tribal administration with less duplication of effort and greater cost sharing. 
Timeframes, reporting requirements, control structures, systems 
architecture, fiscal management and investment, and other activities can be 
made more congruent. Such bootstrap authority would offer the Mille Lacs 
Band and other tribes a greater potential to better coordinate all our federal 
programs at the tribal level and thereby increase the program benefits to our 
people. 


C. The Specific Benefits of “Bootstrap” Authority 

The “bootstrap” would allow an Indian tribe, at its discretion, to 
apply any provision of enacted Title V authority to its negotiation and 
administration of BIA-Interior funds. This would capture the improvements 
made by Congress in 2000 regarding IHS and extend them to BIA-lnterior. 
Some examples of the added authority include: (a) greater eligibility to 
participate; (b) simplification of the application process; (c) strict 
timeframes for application, negotiation, decision-making, and dispute 
resolution; (d) more flexible tribal administrative authority; (e) expanded 
tribal investment authority over advanced funds; and (f) cost savings and 
efficiencies realized from allowing a tribe to conform its administrative 
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practice regarding BIA-funded programs to that of its IHS-fimded 
programs. 

The bootstrap amendment is the kind of simple, house-keeping 
legislative reform that can have lasting positive impact. It would adopt the 
extensive work done by Congress in 2000 on Title V and apply it to Title IV 
at tribal option. Its enactment would remove many of the Imown federal 
obstacles to foil tribal participation in self-govCTnance at BIA-Interior. 
Presumably BIA-Interior would take no position on or oppose the bootstrap 
amendment, but their gromds for any opposition would likely not be very 
compelling. 

Attached is a copy of the bootstrap bill language previously 
prepared by the Senate Office of Legislative Counsel and considered by the 
Committee in 2002. The only substantive change to existing law it would 
make is to add the words “Title V” to 25 U.S.C. 458cc(I). 

CONCLUSION 

For six years we have tried to negotiate with Interior to gain its 
a^eement to add to Title IV (BIA) the reforms made by Congress to Title 
V (IHS). We have not succeeded. A simpler approach is for Congress to 
OTact legislative "bootstrap” authority this year, patterned after what it did 
in 1996, which would allow a self-governance tribe to apply Title V 
authority to its Title IV agreements with Interior. 

The broader Title V self-govemancc authority has worked well at 
IHS where there is widespread participation by tribes in self-governance. 

We believe tribal participation would expand if Title V was applied, at 
tribal option, to Interior-BIA agreements. More efficient and responsive 
tribal program administration is not the only product of expanded tribal self- 
governance authority. Broad-based and sustained economic development 
and growth also follows where a tribal government exercises self- 
governance, according to research conducted by Harvard University’s 
Kennedy School of Government. 

From our first days in tribal self-governance, the vision of the Mille 
Lacs Band has been to move cIosct to a large, comprehensive block-grant 
program that includes all of the federal dollars we are eligible to receive. 

We do not want to have to go through the State of Minnesota for any federal 
flow-through dollars, and we want the flexibility to determine our own 
priorities and to reprogram federal funds at all levels of the federal 
government. We would propose a new demonstration project, similar to the 
"New Federalism" proposed years ago, that is rooted in the federal trust 
responsibility and includes a Department of Indian Affairs that administers 
all Indian programs. And we would be pleased to work with you and this 
Committee to that end. However, as a very interim step, we need quick 
enactment of this "bootstrap" Title V authority for Title IV. And so we ask 
the Committee to marshal its energies and persuade Congress to enact this 
"bootstrap" amendment in the closing days of this Congress. 

Thank you for this opportunity to express the views of the Mille 
Lacs Band of Ojibwe, and for your woric, Mr. Chairman, and the work of 
this Committee over the years in supporting tribal self-governance at the 
request of tribal governments and in the face of resistance from the federal 
agencies. 

Miigwetch, 


Attachment: “Bootstrap” Mnemiment language 
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22 “(1) In general.— At the option of any par- 

23 ticipating Indian tribe, any or all of the provisions 

24 of title I or V shall be incorporated in a compact or 

25 funding agreement entered into tinder this title. 


Celebris. 2002 



80 



Ocaobarl5.2002 



81 


TESTIMONY OF 
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Introduction 


Good Morning, Mr. Chairman, Mr. Vice-Chairman and other distinguished members of 
this Committee. 

My name is Delia Carlyle and I am the Chairman of the Ak-Chin Indian Community. 

The Ak-Chin Indian Community Reservation was established in May 1912 and 
comprised 47,600 acres. A few months later, the Reservation was reduced by more than 
half to its present day size of 21,840 acres. The Community is located approximately 35 
miles south of Phoenix, Arizona, near the Gila River Indian reservation. We are a small 
tribe with 767 enrolled members. 

Ak-Chin is an O’odham word which means “people of the wash.” The term refers to a 
type of farming that depends on the area’s washes where our ancestral people planted 
beans, com and squash which were irrigated from the wash runoff from storms. 

Today, the Ak-Chin Indian Community (“Community” or “Tribe”) is being impacted by 
hyper-growth in our area. We were once a small, raral farming village. Today, however, 
the area is one of the fastest growing suburbs of Phoenix. In the year 2000 there were 
about 1000 people in the adjacent town of Maricopa.' In 2004, the town had grown to 
over 5000 people.^ Last year the population swelled to approximately 18,000, and in a 
few years the population is projected to exceed 100,000 people.^ The explosive growth 
has also brought big-city problems to the Community which adversely affect our air, 
water, land, culture and traditions. These problems, such as an increase in traffic, 
congestion, crime, drags, pollution and other effects of rapid urban expansion - directly 
impact our children, elders, and our way of life. Thus, the need for timely and fully- 
funded self-govemance programs is more important than ever to assist the Community in 
providing necessary services for our tribal members. 

On behalf of the Ak-Chin Indian Community I would like to thank the Chairman, Vice 
Chair, and the other members of this Committee for holding this hearing on Indian self- 
govemance programs. 
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Self-Governance 


I am here today to speak about self-governance programs as they pertain to the Ak-Chin 
Indian Community. At Ak-Chin we have our Social Services, Criminal Investigator, 
Education, Roads Maintenance and other Consolidated Tribal Government Programs 
which include courts, enrollment and adult education in our self-governance compact. 

In theory, self-governance was intended to allow an Indian tribe to consolidate all of its 
Bureau of Indian Affairs (“BIA”) 638 programs, funds and reporting requirements into 
one self-governance compact. The primary objective of self-govemance programs is to 
enable the tribe - not the BIA - to operate its own tribal programs. The tribe, therefore, 
delivers local, day-to-day services directly to its tribal members. Unfortunately, self- 
govemance programs have strayed from their original intent to strengthen Indian self- 
determination and self-sufficiency. 

Problems 


One of the biggest problems for our Tribe’s self-govemance programs is that the BIA’s 
Office of Self-Governance (“OSG”) has become an additional layer of BIA bureaucracy. 
The OSG negotiator acts as a liaison between the Tribe and the BIA and Indian Health 
Services (“MS”) programs. The problem is that the negotiator is not a local person. In 
our case, our OSG negotiator is located over 1000 miles and three states away in 
Vancouver, Washington. Thus, they do not usually know the available or previously 
utilized local resources. 

For example, my Tribe may need a social worker, teacher, nurse, therapist or police 
officer to help implement a self-govemance program. Because there are no local 
resources through the OSG, my Tribe has to turn to the BIA Agency and/or Regional 
Office for administrative and technical support to implement and operate our self- 
govemance programs. This creates several problems. First, there is no local BIA support 
because the BIA’s Agency or Regional Office lost their technical support person who 
was let go or reassigned when OSG took over the program administration. Consequently, 
when that person left, all the local institutional knowledge and experience left as well. 

Furthermore, tribes may be stuck in the middle of an OSG and Agency/Regional Office 
turf battle. At times, tribes pay the price for BIA internal strife when an Agency Office 
loses personnel and fimding to the OSG, and the result is that the Tribe gets the 
bureaucratic ranaround instead of its questions answered. 

In addition, technical assistance funding is practically gone. This hurts tribal program 
development because of the lack of BIA program technical assistance and support. This is 
especially true for navigating through the complex funding formula process. 

A significant problem is getting the available funding drawn down to the Tribe. It seems 
that streamlining the funding process would be another good start. There are still too 
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many bureaucratic layers involved. It should not take over two years to have funds drawn 
down to my Tribe. 

The draw down process must be streamlined. We deal constantly with different people in 
multiple BIA departments giving us their different interpretations of how and when the 
funding will be sent to the Tribe. In the end, we still have not received our roads funding. 

For example, in our case, we are still waiting for our fiscal year 2004 reservation roads 
funding. Because of the hypergrowth in our area, roadway infi'astructure is a major need. 
From 2004 to the present, we were promised almost $200,000 for road construction from 
OSG. Consequently, we planned and negotiated with the County and State for a shared 
roadway to alleviate the massive traffic congestion. The road was built, but the funding 
did not come in. My Tribe, therefore, had to cover the funding gap which meant that 
other Tribal programs, such as meals and services to the elderly were cut, as well as 
budget cuts to early childhood development programs to make up for the self-governance 
shortfall. Finally, we have recently been informed by OSG that the funding should be 
available soon but the amount is less than originally promised. 

Again, these funds are already authorized and appropriated, but my Tribe gets excuse 
after excuse from OSG that the BIA Central Office has not forwarded the funds. Even 
when funds are received, they are generally not for the entire amount. When asked where 
the remainder went, the Tribe usually gets a bureaucratic explanation that is lost in 
funding formula doublespeak. At a minimum, it would be nice to know where the Tribe’s 
funds went. 

Another glaring problem is the expanded use of “administrative holdbacks” by the BIA. 
In short, the BIA Central Office is not releasing the full amount of authorized and 
appropriated funds for tribes and holding back about 5-10% of tribally earmarked funds. 
This is a direct violation of Section 405 of the Interior Appropriations Act which requires 
any holdbacks to be approved by the Appropriations Committee. In this case, there has 
been no such approval. (Exhibit A). 

In some cases, the BIA claimed that hurricane relief or Cobell litigation fees consumed 
the funds. (Exhibit B). In addition, at times, we have been told by staff within the BIA, 
that instead of the funds going to tribes, those funds are returned to the Treasury. In any 
case, the funds are not going to tribal programs. As a result, tribes have to cut other much 
needed tribal programs to make up for the holdbacks. 

Recommendations 


Positive impact would come simply from the BIA following federal law and not enabling 
administrative holdbacks. Section 405 of the Interior Appropriations Act prohibits 
administrative holdbacks and requires the BIA to send the full amount of authorized and 
appropriated funds directly to tribes unless the holdbacks were approved by the 
Appropriations Committee. 
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It seems that streamlining the funding process would be another good start. There are still 
too many bureaucratic layers involved which breed confusion and uncertainty. In 
addition, we respectfully recommend limiting the number of tribes per negotiator and 
rewarding good negotiators while getting rid of the ineffective ones. 

Tribes also want a collaborative and cooperative partnership with the BIA and OSG. 
Moreover, there needs to be better coordination between the OSG and the Local BIA 
Office to actually deliver administrative, technical, and support assistance to tribes. 

In conclusion, Mr. Chairman and Committee members, I would like to thank all of you 
for this opportunity. Our Community has high hopes that this Committee will address the 
problems of self-govemance and we look forward to working with you toward solutions. 

Thank you. 


' 2000 U.S. Census 

^ 2005 U.S. Census Bureau, Special Census 
’ City of Maricopa Planning Department 
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117 STAT- 1318 Public Law J06-10B, Tille 111, sectioD 343 “Estumted overhead charts, 
deducfions, reserves or holdboxAs from progra$ns, projects and aiUivities to support gavemmeni- 
yddx. departmental agency or bureau administrative functions or headquarters, regional or 
central office operations shall be presented In annual budget Jusiifications. Changes to such 
estimates shall be presented to the Committees on Appropriations for approval. '' 

Bnreftti o f |[niHaM pffy ervgBor Hftldhrba 


A 


llie Bureau of Indian Affairs (Bureau) ailocaies funds for regional and headquaxteis overbeadL 
adminUfcnutve scsvices and perBoonal cervices through sepaiute program sub'^lements wilhin all 
of die Activities. It ie not etaodard praciioe to rotUin^y hold funding ailacations in reserve ibr 
any of these administrsUve functions. 


However, if unplanned, high priority Departmental and Bureau projects require additional 
funding, die Bureau may hold back, a percentage of Operation of Indian Brogiams and 
Constmcrion FY 2006 allocations. Fisr example, in 2003 the Bureau held back 0.4% of OIP and 
connnunicin to lhad unplanned the Activity Bas^ Ojsting deployment project and the cxpaiuied 
mtsi fund audit. At this lime, no holdbacks are planned for 2006. 

Bnran of faidiiii Affain to OepMUneBt of the Interior cli KrciK tad il«ducrtoiu 

Two tables are attached chat reflect date for collections under the Working Capital Fund (WCF) 
centralized end direct billings. 


BIA-S343-1 
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XJliiteci States Ocp^tmciat o£ tfcte Interior 

OFFICS OF THS SECRETAaY 
WnbioeMO, I>C ZOZ-W 

jANte vm 




X>««r Tnbal LnuUnr; 

Thts lettsc is to igx&xntt you ahaui acuviti«is ia fl»« CaboO y. ffarion case thsi tias hud as efifect - 
i^osthafizozicifllrosoiirces av liable to cany out Indian prognons. 


2q coapoaae to jplaixaii£t'*s z&otion Tot acioizbay f«m pursuant to the H^^iuU Accoss to JUsdeo Al.ci. tor 
tdi'^tios ^Lerau^h tbo Piuut# 1 >0 l^eeAoding, tb* OiS, l^isfiist Ooint issued an Oirdor ic<|Uirlng Uic 
pfojsot PU'dacat of & “totai intrarbi Fee Award^' m the amount of S 7,066,47 1 .05. The 
exunpomadts of the f«s «n^afd iiw 


Doanis <%nSDld 

Thartrtwnff 

h&fZK Brawn 

Ssod^m 

Nativu AmeiiQWPLRigtnB Pitn^. 
GsofOaty jRrai^ial 
^acy CSx^M Bear 


S 2.007,032.16 
$ 490.678.40 
S 79.947.77 
S 406.097.60 
$ 1..502.3n.d4 
S 40a78.60 
$ 73Z9.60 


TOTAL FCSS 


4 4,534,276.97 . 


EgENSas 

?dceWstsrliouaoCoup«TS 

Tbftddeus Holt 
TOTAL ICXTBNOEB 
TOTAL mBS A taafSOfSES 


$2,531,838.40 
S 356.68 

S3U5SS,i95.08 

87,06M71.e5 


As dxU iatriia fee «w«a<d vrua nos « {dadQoacdsspanse, &i9 Bepaals&ait eonsldersfi a- nueu of 
op6o(DS to caa(|ily 'with Couct's Order fiar pcosDiN pJiyusat wfaic^ was seat to plaintifTs 
couQsel oa Jasoaxy 18. 2006. 


WeodliaadsevetaZsoXixocaofftKndstopsy'tta&eawazd. Please be advised (bat &e Buzaui of 
Af&UB oontzStfxtod S3 inUUoa(n MHUoa fimn an accemot asedio Tcbaburse tribal 

itoifiy ’s ^ and abool $ IxniHioQ gegcEstod by a 0.1 Yt 8C£DS5^0ie>-board f&ieatioD of program 
&sds, wbSt aoxBB QfKcIusotia), dia Office of Hstodcal Tnst Accounitfig uuntribised S 2milHoo 
Sum fiisds that urarelarswtod tn tw^w^b «ie of 8p«cual Account funds, the 

Office of Special Traatee Ibr Amcncaii Tndisaa oontzibisad $300,000 of fhnda planned ffir mist 
iiopixrmQc^ ectivxtics and she Ocparttaeait of Tnseanry comlbutcd the balance of 
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S 1.766,4? 1 .05. To the exietii that these itiohs have been redirected lo comply “dth (be Court's 
Order, these fiinds gore no loagsr sv'iulableifaos aeseciated progtam acuvities wil] not be 
under taten. Please casuxe that care is t^eon to imderctsnd ndiether tbeee finansia) ckanses efiect 
your plsnaed program aoiivities. 

Should you have <iuestion( about ihiwe rtoaneial maitotB, please foal free ta contact Mary Jane 
Miller. Direotor, OPSee of Managsineni and Budget, ((202) 208-6342) for further inSartnation. 

Thank you for your patience and understasdins. 


Siosersly, 




James E. Cason 
Aasoclaie Deputy Seemary 
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Red Lake Band of Chippewa Indians 

Red Lake, MN 56671 
Phone: 218-679-3341 
Fax: 218-679-3378 


TESTIMONY OF THE HONORABLE FLOYD JOURDAIN, JR. 
CHAIRMAN, RED LAKE BAND OF CHIPPEWA INDIANS 

Before the Senate Committee on Indian Atfairs 
Oversight Hearing on Tribal Self Governance and Pay Costs 
September 20, 2006 

Mr. Chairman, I thank you and the other distinguished members of the Committee for 
this opportunity to provide testimony on behalf of the Red Lake Band of Chippewa 
Indians. The focus of my testimony will be on the impacts upon Indian tribes of the 
inequitable and partial fimding of uncontrollable fixed costs (particularly Pay Costs) to 
Indian Self Determination and Self Governance. 

As you know, many Indian tribes have assumed, under the Indian Self-Determination Act 
(“ISDA”), the administration of core service programs and salaried positions previously 
carried out and filled by federal employees. As a matter of equity and fairness, the 
Congress regularly has encouraged the Administration to treat ISDA tribal employees the 
same as Brureau of Indian Affairs (“BIA”) employees are treated with respect to pay cost 
increases and other fixed costs. 

Without increased funds for fixed costs like pay cost adjustments, Indian tribes must 
either “absorb” pay cost increases by reducing their core program service delivery 
budgets or deny tribal employees the pay cost increases enjoyed by their federal 
colleagues. The result is an accumulating series of reductions in program service 
delivery year upon year. As the House Subcommittee on Interior Appropriations noted at 
page 6 of its FY 2005 Interior and Related Agencies report (House Rept. 108-542), 
“Absorption of costs associated with Federal pay increases . . . and other unfunded fixed 
costs cannot continue indefinitely without further eroding core program capabilities. 

Over the past three years, . . . Indian programs have absorbed over $500 million in 
unfunded costs.” 

I now will discuss several ways in which tribes have been shortchanged in their pay cost 
allocations. Some of these are unique to tribes, resulting in tribes being even more 
severely affected than other federal agencies. 
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1. In FY 2003-2005, and again in FY 2007, the President requested that only a 
portion of pay costs be actually funded, resulting In a permanent pay cost reduction 
for all tribes. 

The failure to fully fund fixed costs over the last several years has resulted in a real, $ 1 .2 
billion cut to just the Department of Interior agencies. For tribes, these cuts have been 
particularly crippling, even exceeding the devastating cut to Tribal Priority Allocations 
(TP A) back in FY 1 996. At Red Lake, we estimate these pay cost cuts have resulted in 
our core, recurring service funding levels being permanently reduced by $600,000 - 
$800,000 each year. 

We believe it is much more difficult for tribes to absorb these cuts than for a large federal 
agency to absorb them. Salaries for tribal employees have quickly fallen far behind their 
federal counterparts. At Red Lake, we try to at least provide aimual cost of living 
increases to our employees, but this must come from a reduction in core services. Step 
and grade increases, which federal employees are guaranteed, are the exception not the 
rule at Red Lake. As an example, we know our law enforcement and detention officers 
are paid less than BIA officers. As I speak, we are engaged in discussion with the BIA 
over this very issue. The BIA wants us to increase our officer salaries. We likewise want 
to increase our officer salaries. But this is an extremely difficult and fhistrating process 
in light of the federal government’s chronic failure to folly fund pay costs. 

The House Interior Subcommittee language accompanying each of the last four Interior 
Appropriations bills was highly critical of the practice of the Administration requesting 
only partial pay cost increases, citing an inability of programs to absorb these 
uncontrollable costs leading to inevitable declines in services to the American people. 

The Subcommittee also “urged” the President to request foil funding of uncontrollable 
costs (including pay costs) in all future budget submissions. 

2. In FY 2006, the President requested, and Congress enacted, full pay cost funding. 
Nevertheless, when Interior distributed the appropriation, the Indian tribes 
received far less than full pay cost funding. 

With the enactment of foil fixed cost funding in the FY 2006 Interior Appropriations bill, 
we were hopeful we would see some relief from the pay cost cuts of previous years. To 
our dismay, when we received our pay cost allocation, we foimd it was less than 40% of 
our reported pay costs for FY 2006. The intent of Congress to folly fund these costs was 
thwarted by the BIA. 

Only after many meetings with the BIA were we able to figure out how this happened. 
Red Lake submitted its FY 2006 pay cost worksheet in October of 2004 to then Assistant 
Secretary for Indian Affairs Dave Anderson. Included in our worksheet was $7.5 million 
in eligible salaries from which our FY 2006 pay costs were to be calculated. That should 
have generated a pay cost allocation to the Tribe in FY 2006 of approximately $262,500. 
Instead, BIA allocated only $97,262 to the Tribe. 


Testimony of Floyd Jourdain, Jr,, Chairman 
Red Lake Band of Chippewa Indians 
September 20, 2006 


Page 2 



90 


We knew $97,262 was far less than we should have reeeived. In FY 2000 for example, 
Red Lake received $153,895 in pay costs, and this was before the Tribe’s new detention 
facility opened with more than 30 FTEs, which were new positions eligible for additional 
pay costs in FY 2006. We have tried to get from the BIA the formulas they use in 
reporting and allocating pay costs, but they will not provide them to us. We know, 
however, what we timely reported to BIA was consistent with BIA's uniform reporting 
requirements as our pay costs for FY 2006. The $262,500 we believe was owed the Tribe 
assumes a pay cost percentage increase of 3.5% for our FY 2006 $7.5 million 
in payroll salaries. 

When the Tribe inquired of BIA’s Office of Self Governance (OSG) why Red 
Lake received such a small amount of the FY 2006 pay cost fimds, we were told 
that some other tribes failed to submit any pay cost data to BIA for FY 2006, so BIA 
decided to take the full funding that the President requested based on reported pay cost 
data and that the Congress appropriated based on reported pay cost data, and instead 
distribute the pay cost funds to every tribe regardless of whether they had submitted pay 
cost data or not. That means the "full funding" of reported pay costs of tribes like Red 
Lake was reduced, arbitrarily by BIA. 

The Red Lake Band objected to BIA's redistribution of the pay cost increases 
appropriated by Congress. We do not believe BIA had authority to redistribute these 
funds in a manner different from the way they were requested and appropriated. The 
Tribe desperately needs our full amount of pay costs, based upon the pay 
cost information we diligently reported and supplied to the BIA for FY 2006, and which 
Congress subsequently enacted. Each year we are shortchanged in mandatory pay costs, 
and this loss is compounded annually because every year thereafter that money is missing 
from our recurring base budget. 

3. In FY 2002, the OSG and BIA failed to include pay costs for Self Governance 
tribes in the President’s budget, resulting in a permanent pay cost reduction for all 
tribes. 

Each year, as part of the Interior budget process, tribes are required to report their pay 
cost data to the BIA. Prior to FY 2003, Self Governance tribes reported their data to 
OSG, who then supplied this data to the BIA. For FY 2002, Red Lake and other Self 
Governance tribes timely reported their pay cost data to OSG. But because OSG missed 
a deadline for submission of pay cost data to BIA, and because of apparent acrimony 
between BLA and OSG, the BIA did not include $3,350,000 in Self Governance tribes’ 
pay costs in the President’s FY 2002 budget request. 

Red Lake was the first tribe to leam of this egregious activity, and we took action. In 
July of 2001 , we wrote to the Chairmen of the Senate and House Appropriations 
Committees, notified them of BIA’s failure to include Self Governance tribes’ pay costs 
in the President’s FY 2002 budget request, and asked them to add back these fUnds. The 
House agreed to our request, and fully restored the $3,350,000. The Senate failed to do 
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so. In the final FY 2002 Interior Appropriations bill, only one-half ($1,675,000) of Self 
Governance tribes’ $3,350,000 in pay costs was restored. 

To partially address this problem, the BIA pro-rated tribal pay costs in FY 2002, 
spreading the shortfall to all tribes, with the net effect that all tribes received only 75% of 
their legitimately due pay costs. No federal agencies were shorted in FY 2002, only 
tribes were shorted. 

4. In FY 2003, and possibly other years, the BIA miscalculated Red Lake’s share of 
pay costs, resulting in questions about BIA’s pay cost allocation methodology. 

Because of the unfair pay cost shortage in FY 2002 described above. Red Lake has 
scrutinized all subsequent pay cost allocations. Since that time, our annual allocations 
have dropped dramatically. Certainly part of the problem was the Administration’s 
decision to request only partial funding of pay costs in FY 2003-2005. However, in FY 
2003 we received only about 15% of the pay cost amount we estimated we should have 
received. We complained about this problem to the BIA for three years. Finally, this 
year the BIA admitted it miscalculated Red Lake’s share of pay costs in FY 2003, and 
they did restore some of those funds. 

The actions described above have caused us to question the BIA’s ability to accurately 
account for scarce pay cost dollars. We believe there were errors in our pay cost 
allocations in FY 2005 and 2006 as well, but the BIA insists they only erred in FY 2003. 
In our FY 2006 Self Governance agreement, the BIA contractually agreed to provide the 
Tribe by April 1, 2006, a detailed analysis of pay cost allocations for FY 2002-2006, 

This was to include detail on methodology, to assist the Tribe in determining for 
ourselves the true story on pay cost allocations. As of today, the BIA has failed to honor 
their contractual obligations by providing the promised analysis. 

Self Determination or Self Terrnination 

This year marks Red Lake’s 10“ anniversary under Self Governance. But is there cause 
for celebration? Certainly there have been some good things that have come under Self 
Governance. We have gained increased flexibility, which has allowed us to shift 
program dollars to high priority areas. One example is Law Enforcement. Because of 
inadequate BIA Law Enforcement funding. Self Governance has enabled us to reprogram 
funds firom other core service programs to cover our Law Enforcement annual shortfall of 
about $500,000 (albeit at the expense of those other programs). 

Self Governance has given us the means to undertake some bold initiatives. As an 
example, during our first year as a Self Governance tribe. Red Lake initiated an effort to 
rehabilitate its commercial fishing industry. The Red Lake commercial fishery was the 
largest and longest continuously operated freshwater fishery in America. And it was the 
only Indian fishery regulated by the Secretary of Interior. Due in part to the failure of the 
Secretary to manage the fishery according to sound biological principals, populations of 
walleye, the principal economic species, collapsed by 1996. Red Lake teamed up with 
the State of Miimesota and the BIA, and we restored Red Lake walleye populations to 
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record levels. This effort has been hailed as the largest freshwater fish species recovery 
in modem day America, and it was conducted in record time. This represents a trae Self 
Governance success story. 

Unfortunately, impediments to Self Governance have been severe, especially when it 
comes to funding for core programs. Prior to FY 1996, tribes enjoyed relatively stable 
fimding for their TPA programs, and even saw occasional inflationary adjustments. But 
tribes have never recovered from the devastating, $100 million cut to the TPA in FY 
1 996. That year. Red Lake saw an instant reduction of 1 6-1 8% to its core service 
programs including law enforcement, fire protection, social services, and natural 
resources. Recognizing the damage this caused. Congress provided a small. General 
Increase to the TPA in FY 1 998. This was the last one we have seen. 

During this, our 10*'’ anniversary year as a Self Governance tribe, we find that the 
accumulation of 1 0 years of mandatory and targeted rescissions have now exceeded the 
TPA General Increase provided in FY 1998. This means we have gone backwards to 
where we were a decade ago, when the FY 1996 TPA cut was implemented. The only 
funding increase we could count on was pay costs. Therefore, our concern about pay cost 
shortfalls should be understood. 

Self Governance and the Future 

Currently, there is little financial incentive to encourage tribes newly contemplating Self 
Governance, or even for existing Self Governance tribes to maintain their status. Core 
service funding is less today than a decade ago, contract support has been chronically 
inadequate, and uncontrollable fixed costs have not been funded. It mi^t seem easiest 
for some tribes to simply revert back to BIA Direct Service. At least, the BIA service 
providers would get their annual and step pay increases. But is that really in our best 
interest? 

Instead of throwing in the towel, the Red Lake Band, and we believe other tribes, wish to 
continue on the Self Governance path. But to do so Mr. Chairman, we need your help. 
With regard to pay costs, there are several things that could be done. 

Fixing the Pay Cost Problems 

We ask the Committee to do the following: 

1 . Immediately engage the BIA about the process it used to collect and report FY 2006 
pay cost data, to determine why tribes received such a small amount of pay costs in a year 
in which Congress enacted full fixed cost funding. A list of sample questions is attached 
to this testimony. Emphasis should also be placed on ensuring the BIA requests the full 
amount of FY 2008 pay costs tribes are eligible to receive. This emphasis is time critical 
as the Administration is in the final stages of preparing its FY 2008 request. 

2. Request the Government Accountability Office (GAO) to investigate the methodology 
by which the BIA has distributed so-called “pay cost increases” within the “fixed-cost” 
FY 2006 accounts which the President’s FY 2006 budget request described as “fully- 
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funded” and which the Congress funded as r^uested. This request should be designated 
as a high priority, as findings could have utility in shaping the FY 2008 appropriation. A 
sample letter to GAO is attached to this testimony. 

3. Direct the BIA to provide the pay cost analysis to Red Lake, which it contractually 
agreed to do by April 1, 2006. The actual CY 2006 pay cost footnote language 
describing this analysis is attached to this testimony. 

4. Communicate to the President and Appropriations Committees that, in FY 2008, 
nothing short of full fixed cost funding is acceptable. Although we appreciate the fact 
that Congress has asked the President to include full fixed cost funding in all future 
budget submissions, Congress needs to ensure this actually happens. 

5. Conduct an oversight hearing, or request the GAO conduct an investigation, on the 
matter of pay for tribal workers under Self Determination contracts and Self Governance 
compacts. Although we are confident that such an investigation will reveal dramatic 
disparity in compensation between tribal workers and their federal counterparts, tribes 
have limited ability to conduct such an analysis on their own. 

In closing Mr. Chairman, the failure to fully fund tribes’ uncontrollable costs (especially 
Pay Costs) diuing the last 5 fiscal years has caused serious and irreparable harm to tribal 
core service programs. Errors, omissions, and miscalculations on the part of the BIA 
have compounded this problem. These matters are clearly disincentives for tribes to 
continue participating in or to expand their participation in Self Governance. 

On behalf of the Red Lake Band of Chippewa Indians, and tribes across the country, I 
thank you for asking me to testify today, and for your assistance in drawing attention to 
the matters I’ve presented. 

I have attached several documents to this testimony which will support some of my 
statements today. 

Miigwetch 
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Attachment A 

Footnote to Red Lake’s CY 2006 Funding Agreement, Prepared by the Tribe, BIA, 
and OSG, and Agreed to By All Parties. 

Line Item: 638 Pay Costs 

This amount to be deteimined by Congressional appropriation. The BIA will make every 
effort to treat Red Lake Tribal employees the same as all other Tribal and Federal 
employees for purposes of pay cost adjustments in FY 2006. The BIA and OSG agree to 
make every possible effort to recover for the Tribe all 638 Pay Cost shortages for FY 
2003-2005, which were legitimately due to the Tribe, but which were not received 
because of Administration oversight and/or internal errors or omissions. Further, the BIA 
and OSG agree to provide to the Tribe by April 1, 2006, a detailed Pay Cost analysis for 
the years 2003-2006, showing what the Tribe was eligible to receive each year based 
upon Pay Cost data the Tribe provided, the actual amount received, and the shortfall or 
unfunded amount. This analysis will include Law Enforcement. The analysis will 
separately show the total amounts received each year for Self Governance tribes, 
contracting tribes, and BIA programs, as well as the total amounts the BIA was eligible to 
receive for these programs based upon data it compiled. The above information has been 
requested by the Tribe to verify whether Red Lake, other Self Governance tribes, 
contracting tribes, and BIA programs were treated the same way with regard to the 
distribution of Pay Costs for the years 2003-2006. It is noted that the Tribe has proposed 
the above footnote language be applied to CY 2002. The BIA Midwest Region Director 
is trying to get more Pay Cost information on CY 2002, and agrees to provide this 
information to the Tribe if it is available. The BIA agrees it failed to provide $30,900 in 
base eligible Pay Costs to the Tribe in CY 2003. The BIA agrees to restore the foil 
amount due, plus interest at the current Prompt Pay rate of 4.3%, to the Tribes CY 2006 
AFA. The estimated restoration amounts are $34,465 (2003), $33,236 (2004), $31,424 
(2005), and $29,651 (2006). The BIA further agrees these amounts shall be base 
transferred in CY 2006. 
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Attachment B 

Sample Questions for BIA Regarding Pay Cost Data CoUection, Reporting, and 
Allocation Procedures’ 

1 . Last year (FY 2006) the President requested, and the Congress fully funded, pay 
costs for tribal employees under P.L. 93-638 agreements at the same level as pay costs 
requested and provided for federal employees. Does the President’s FY 2007 budget 
request Mly-fUnded pay costs for such tribal employees at the same level as the pay costs 
it seeks for federal employees? If not, why not? 

2. What dollar amount of fixed pay costs was requested in FY 2006? What amount 
is requested for FY 2007? Please explain what is the reason for any difference in these 
amoimts. 

3. After having timely and uniformly filed their pay cost data with BIA, some Indian 
tribes have reported that they nevertheless received less than 40% of the pay cost 
increases they were to receive for FY 2006. Are you aware of these complaints of 
inequitable distribution and if so, how will you resolve them? 

4. Explain in detail what methodology was used by BIA to distribute the fiilly- 
funded pay cost increases in FY 2006? 

5. Explain in detail the relationship between the pay cost data provided by tribes in 
response to the BIA data call for FY 2006, and the actual pay cost increase distribution 
decisions made for FY 2006. 

6. If an Indian tribe failed to submit timely and uniform pay cost data in response to 
the BIA data call for FY 2006, did such an Indian tribe nevertiieless receive pay cost 
increases in FY 2006? If so, what was the impact on the amount of pay cost increases 
received by an Indian tribe that did submit timely and uniform pay cost data? 

7. Please provide the Committee with a report of the pay cost data the BIA has 
compiled for FY 2007, which data should reveal, region by region, the total amount of 
tribal salaries. 

8. Detail the procedures BIA used to collect, report, and allocate pay costs for tribal 
and BIA employees for FY 2006. Include copies of actual memos, emails, worksheets, 
and other paperwork used to notify and collect the pay cost data. 

9. Identify, by BIA Region, which tribes and BIA programs actually provided FY 
2006 Pay Cost data, and which ones did not, if any. If some tribes and BIA programs did 
not submit FY 2006 Pay Cost data, describe any follow-up procedures BIA used to 
ensure due diligence in the collection and reporting of the Pay Cost data. 
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1 0. Identify which BIA Regions had Budget Officers vacant or non-existent at the 
time of the FY 2006 Pay Cost data call. 

1 1 . Describe in detail the process used to compile Pay Cost data received from tribes 
and BIA programs, and how the data was reported for the FY 2006 budget request. 

12. Describe, and provide copies of, any instructions and directives from 0MB and 
offices of the Department of the Interior on how FY 2006 Pay Cost requests were to be 
determined and reported. 

13. Describe in detail the process BIA used to allocate FY 2006 Pay Costs received, 
to tribes and BIA programs. Include baseline statistics such as the total of salary data for 
tribes, the total of salary data for BIA programs, the respective totals of Pay Cost funds 
requested, the grand total of Pay Cost funds received, the total amount of Pay Cost funds 
allocated to tribes, and the total amount of Pay Cost funds allocated to BIA programs. 

1 4. Of the total amount of FY 2006 Pay Cost funds the BIA received, what amount, if 
any, was provided to tribes and BIA programs which did not report FY 2006 Pay Cost 
data. 

1 5. What procedures does BIA intend to implement for the FY 2008 budget process 
to ensure that Pay Cost data is fully, fairly, and accurately collected and reported for all 
tribes and BIA programs? 

16. If the BIA failed to collect and report all eligible Pay Cost data for FY 2006 and 
FY 2007, does the BIA plan to collect the remaining amounts and request them in the FY 
2008 budget request? 

17. Is the BIA aware of any errors it made in the allocation of Pay Cost funds to any 
tribes and BIA programs during the last 5 fiscal years? If so, describe the errors found, 
how they were found, steps taken to check for additional errors, and steps taken to rectify 
the errors. 
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Attachment C 

DRAFT LETTER TO GENERAL ACCOUNTABILITY OFTICE (GAO) re BIA 
FAILURE TO REQUEST ACCURATE TRIBAL PAY COSTS 

Hon. David M. Walker 
Comptroller General 
General Accountability Office 
441 G St., NW 
Washington, DC 20548 

Dear General Walker: 

As you know, many Indian tribes have assumed, under the Indian Self-Determination Act 
(“ISDA”), the administration of core service programs and salaried positions previously 
carried out and filled by federal employees. As a matter of equity and fairness, the 
Congress regularly has encouraged the Administration to treat ISDA tribal employees the 
same as Bureau of Indian Affairs (“BIA”) employees are treated with respect to pay cost 
increases and other fixed costs. 

Without increased funds for fixed costs like pay cost adjustments, Indian tribes must 
either “absorb” pay cost increases by reducing their core program service delivery 
budgets or deny tribal employees the pay cost increases enjoyed by their federal 
colleagues. The result is an accumulating series of reductions in program service 
delivery year upon year. As the House Subcommittee on Interior Appropriations noted at 
page 6 of its FY 2005 Interior and Related Agencies report (House Rept. 108-542), 
“Absorption of costs associated with Federal pay increases . . . and other unfunded fixed 
costs cannot continue indefinitely without further eroding core program capabilities. 

Over the past three years, . . . Indian programs have absorbed over $500 million in 
imfunded costs.” 

In order for 0MB and the Congress to provide pay cost increases, BIA must provide 
accurate and timely information on pay cost data. But there is evidence that in the past 
decade the BIA has failed to provide 0MB and the Congress with accurate reports of the 
pay cost adjustment requirements of ISDA tribal programs, on par with those reported for 
federal programs, and that as a result, there has been a significant erosion in the funding 
of core tribal program capabilities. 

Accordingly, the Committee requests that you investigate the methodology by which the 
BIA has distributed so-called “pay cost increases” vrithin the “fixed-cost” FY 2006 
accounts which the President’s FY 2006 budget request described as “fully-funded” and 
which the Congress funded as requested. 

For example, there are reports from certain Indian tribes, including the Red Lake Band of 
Chippewa Indians, that tribes who timely and fully reported their FY 2006 salary pay cost 
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data to BIA subsequently were shortchanged by BIA when BIA distributed pay cost 
funds for FY 2006. Please investigate whether this was in fact the case, and if so, why. 

It appears that this problem may have been caused by a BIA decision to use incomplete 
data for purposes of its FY 2006 budget request despite BIA’s assertion that it was a fully 
funded request, and then a subsequent decision by BIA to add belatedly discovered or 
erroneously compiled need data or estimates of need data after the FY 2006 budget 
request was submitted and funded but before distribution. 

In light of your findings as to the FY 2006 distribution, we ask that you examine the basis 
for and completeness of the President’s FY 2007 budget request for pay cost increases for 
tribal employees. In order for this investigation to have some utility to the Congress in 
shaping the FY 2007 appropriation, we ask that you give this investigation your priority 
attention. 

Please contact at 202-224-2251 if you have any questions. 

Sincerely, 


John McCain 
Chairman 


Byron Dorgan 
Vice Chairman 
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Attachment D 

Various Documents Follow Which Provide Background in Support of Testimony 


RED LAKE BAND 

of CHIPPEWA INDIANS 

ked Lalte, MN r»a671 


Phone 218^7»-3341 • Fax 218^79-3378 



nivisiON! Wy 1^- 2001 

The Honorable Robert C. Byrd, Chairman 
Cominiltes on Appropriations 
S-12S Capitol 
Washii^ton, D.C. 20510 
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NaK.w#lKiapy-cWtilS 


Dear Chaiiroan Byrd: 


I request your assistance to provide $3,350,000 for Self Governance Compacts Fixed Costs in the 
Tribal Priority Allocations (TP A) account of the final FY 2002 Interior j^propriations bill. 

Because of a technical oversight by the Department of Interior, these uncontrollable fixed costs were 
not included in Ihe President’s FY 2002 budget request to Congress. The House of Representatives 
included this amount in its version of the FY 2002 Interior Appropriations bill, but the Senate did 
not. 


These fixed costs represent uncontrollable' pay cost adjustments for self governance tribes, rhese 
costs were included for federal agencies and contracting tribes, but again, because of an oversight 
self governance tribes were left out of the FY 2002 budget request. The tribes had notliing to do 
with this oversight. 

As it is, tribes generally must manage their TPA programs with fewer staff (at lower wagc-s) and 
with fewer dollars than their state and federal counterparts. The inclusion of uncontrollable fixed 
costs is a requisite component of tribes’ budgets, just as it is for federal agencies. 

fit conclusion, (he omission of $3,350,000 for Self Governance Compacts Fixed Costs in the TPA 
account of the FY 2002 Interior Appropriations bill was a technical oversight not of the tribes’ 
making. The House of Representatives sought to correct this oversight when it included these funds 
in its version of the Interior bill. I ask that die final version of the FY 2002 Interior Appropriations 
bill include file requisite, and critically ne^cd, $3,350,000 for Self (jovemante Compacts Fixed 
Costs. 


Thank you. 
Sincerely, 



Red Lake Band of Chippewa Indians 

Red^Lake Enterprises; Red Lake SawmiK, Red Lake Fishing industry. 
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BED LAKE BAND 

of CHIPPEWA INDIANS 

RED rJiKE NATION HEADQUARTERS 



PO B<a 860, Red Lake, MN 66671 Phone 218-67M341 • P« 21S,67»-3378 
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September 4, 2003 


Honorable Teireace Virden 
Director 

Bureau of Mian Affairs 
1849 C Street NW 
WasfimgfoIpB.C. 20240 

RE: Urgent Reqnest For Pay Cojt Investigatjoa 


Dear Director Virden: 

I am requesting your assistance to resolve a critical funding issue for the Red Lake Band of 
Chippewa Indians. We recently discovered that our CY 2(M3 Pay Cost funds (FFS Cost Code 
39902) may not be increased above the $3 1 ,000 received to date. We originaily suspected this 
was a just a partial release of funds, with the remainder to be forthcoming. Now we suspect there 
is a serious problem. - ■» ■ , — 

At our CY 2004 Self Governance negotiations on August 4. 2003, we asked BIA Midwest 
Region Director Larry Motrin, and OSG Policy Analyst Ken Reinfeld, to determine why we were 
shorted in Pay Cost fimdirig, prior to our finalizing our CY 2004 Agreement. To date, *ey have 
been unable to provide an answer. 

To put things in perspective, recent Pay Cost allocations for Red Lake ate as follows; 

CY 2000 $153,895 

CY200I $144,343 

CY2002 $129,464 

CY2003 $ 31,000 

You will recall, because of a technical oversight by the Department of Interior (the tribes had 
nothing to do with this oversight), Pay Costs for Self Governance tribes were not included in the 
President’s FY 2002 budget request to Congress. Congress only partially rectified this problem, 
with the result that the BIA gave us only 75% of what we should have received in CY 2002. For 
C Y 2003, it appears we have received only 20% of what we are due. 


TiUBAL COUNCIL 18, IS18 (itoviMd CMutCtuttoD it Janvaty A 
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The Pay Cost funds received by the Band represent the only increase we receive for our TPA 
programs. As it is, we must manage our TPA programs with fewer staff (at lower wages) and 
with fewer dollars than our state and federal counterparts. TTie inclusion of foil Pay Costs is 
absolutely vital. 

I ask that you look into this matter immediately, and call me or Roger Head, Executive 
Administrator, as soon as possible. Thank you. 

Sincerely, 

George W. King 
Chairman 

Red Lake Band of Chippewa Indians 

cc: Judy Roy, Secretary 
Darrell Seld, Treasurer 
Roger Head, Executive Administrator 
Francis Bnin, Tribal Administrator 
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NATIONAL CONGRESS OF AMERICAN INDIANS 


The National Congress of American Indians 
Resolution #ABQ-03-005 

TITLE: Tribal Pay Cost Shortages 


WHEREAS, we, the members of the National Congress of American Indians 
of the United States, invoking the divine blessing of the Creator upon our efforts and 
purposes, in order to preserve for ourselves and our descendants the inherent 
sovereign rights of our Indian nations, rights secured under Indian treaties and 
agreements with the United States, and all other rights and benefits to which we are 
entitled under the laws and Constitution of the United States, to enlighten the public 
toward a better understanding of the Indian people, to preserve Indian cultural values, 
and otherwise promote the health, safety and welfare of the Indian people, do hereby 
establish and submit the following resolution; and 

WHEREAS, the National Congress of American Indians (NCAI) was 
established in 1944 and is the oldest and largest national organization of American 
Indian and Alaska Native tribal governments; and 

WHEREAS, the largest component of the Bureau of Indian Affairs (BIA) 
budget, the Tribal Priority Allocations (TP A) account, provides direct fimding for 
tribes to provide vital governmental services to Indian people, including law 
enforcement, justice, fire protection, education, social services, and resource 
management; and 

WHEREAS, tribes are locked in a desperate struggle to protect the funding 
levels provided for these services, especially since the crippling, nearly $100 million 
cut in the TPA in FY 1996, with only one minor, general increase in the TPA since 
that time (FY 1998), and with the result that each tribe’s TPA funding is less today 
than it was a decade ago; and 

WHEREAS, the only general increase tribes could count on each year was a 
cost of living increase, known as the 638 Pay Cost account, and which is similar to 
what the Administration and Congress provide for federal workers employed by 
federal agencies each year; and 

WHEREAS, due to federal administrative oversight and through no fault of 
the tribes, tribes received only 75% of their 638 Pay Cost funding in FY 2002; and 

WHEREAS, due to an Administration decision, tribes received only 15% of 
their 638 Pay Cost funding in FY 2003, and are slated to receive only a small portion 
of their 638 Pay Costs in FY 2004; and 
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NCAI eo"* Annual Session 


Resolution #ABQ-03>005 


WHEREAS, because there have been no general TPA increases (except the minor one in 
FY 1998), tribes cannot absorb this repeated loss of pay cost increases without drastically cutting 
already inferior services to Indian people; and 

WHEREAS, Title 25 of the Federal Code of Regulations, Part 12, Section 34 mandates 
that a tribal government which assumes the federal functions of law enforcement must pay its 
tribal law enforcement officers at least the same salary as a BIA officer performing the same 
duties ("Any contract or compact with the BIA to provide law enforcement services for an Indian 
tribe must require a law enforcement officer to be paid at least the same salary as a BIA officer 
performing the same duties." 25 CFR 12.34); and 

WHEREAS, it is grossly inequitable and irresponsible for federal agencies like the BIA 
and 0MB to fail to request from or defend before Congress parity in pay cost funding between 
federal and tribal employees; and 

WHEREAS, it is grossly inequitable and irresponsible for the federal government to 
withhold Pay Cost increases to tribal programs but provide Pay Cost increases to federally- 
administered programs while at the same time the federal regulations require tribes to meet pay 
parity requirements; and 

WHEREAS, the failure of the BIA, OMB and the Congress to ensure that Pay Cost parity 
between federal and tribal employees is protected seriously undermines the federal Indian policy 
that favors, pursuant to Public Law 93-638, as amended, the assumption by tribes of programs, 
functions, services and activities formerly carried out by federal employees. 

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby strongly urge the 
Administration and Congress to immediately restore full 638 Pay Cost funding for tribes in FY 
2004 and in future years, and to consider restoring 638 Pay Cost funding not received in FY 2002 
and FY 2003 through a special appropriations equitable adjustment. 

BE IT FURTHER RESOLVED, that this resolution shall be the policy of NCAI until it is 
withdrawn or modified by subsequent resolution. 


Page 2 of 3 
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NCAI 60"' Annual Session 


Resolution #ABQ-03-005 


CERTIFICATION 


American Indians, held at the Albuquerque Convention Center, AIJ 
November 21, 2003 with a quorum present. 


ATTEST: 


iuerque, New Mexico, on 



President 



^pted by the General Assembly during 60* Aimual Session of the National Congress of 
American Indians, held in Albuquerque, New Mexico, from November 17-21, 2003. 


Page 3 of 3 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington. O.C. 20240 

DEC 2 4 2003 

Honorable George W. King 
Chatanan. Ked Lake Band of CSiii^a Indians 
P.O.BOX5S0 

Red Lake, Minnesota 56671 
Dear Mr. King: 

Thank you fbr your tetter of September 4. ?003. expresstog your concems about the Fiscal 
Year 2003 Pay Cost iiinding allocations. I^e apologize fisr the delay of onr respcmse to yon. 

During Ffecal Year (FY) 2003, the Dquirtmeia received only 1 5 percent of the identified Pay 
Cost Ita both Federal and tribal emiiloyees. The poition of the Pay Cost not liinded must be 
absorbed by the Federal Government or tribe for their respectiye employees. We assure you 
the Pay Cost shortfoll was shared equally by the Bureau of huiian AfBiirs and tribal 
govemmraits. 

We know this created a hardship firr your Tribe, as well as all tribes entitled to receive Pay 
Cost finding. However, we will continue to work forou^ the Department of the htterior. 
Office of Managemenf md Budget and Congress to ensure they are aware of the impact these 
funding ahortfsUs have on Native American communitiBS. 

We distributed the same tdiam of payeost funding, including allocations fin Self-Governance 
Tribes. We were unable to request the total amount needed to flmd the ftiU cost of the FY 
2003 pay raise to Federal or tribal employees. We rBfefvcdonlylS percent and had to absorb 
the remaining $7.2M for federal pay costs and $5.9M for the tribal pay costs. 

If you have further questions please feel fiee to contact me at (202) 208-7163. 

Sincerely, 


WTTIWJ Principal Deputy Assistant Secretary - Indian Affairs 
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RED LAKE BAND 

of CHIPPEWA INDIANS 

RBX) LAKE NATION HEADQUARTERS 



PO Box 550, Red Lake. MN 56671 Phone 2i8>6?9-3341. • Fax 218-679-3378 


OFFICERS: 
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-TirDY ROY. Sfeftitary 
DARREU, Ct. RRJO. SR . TWaurer 

DISTRICT HEPRESENTATIVB& 
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GIXNDA J. MARTIN 
JULEJS TOADY* THUiVDER 
AU.EN PSWWRTON 
DONAU) B. DKSJARLA1T 
DONATI> i UUDir WAY 
WJUIAM TSH.l.Y’ OREBNE 
BfOHAM) BAKRCTl- Sa 
ADVISORY COUNCIL 
7 HKRJ5D1TARY CHIEFS 


October 7, 2004 


Honorable Dave Anderson 
Assistant Secretary - Indian Affairs 
1849 C Street NW 
Washington, D.C. 20240 


Dear Assistant Secretary Anderson: 

I write to you for two puiposes. The first is to transmit the Red Lake Band of Chippewa Indians 
FY 2004 Pay Cost data to be used in the FY 2006 budget process. The Office of Self 
Governance and Self Detennination (OSG&SD) informed us that the BIA Central Office has a 
deadline of October 1 5, 2004 to receive all Pay Cost data by tribe and Region. We contacted 
BIA Midwest Region, who could provide us with no information on the subject, so there appears 
to be inadequate coordination with the Central office. In the past it has been the responsibility of 
the Regional Budget Officer to ensure Pay Cost data is submitted to Central Office on time. The 
problem appears to be that BIA Central Office made a decision not to fill the vacant Midwest 
Region Budget Officer position. This comes to the second purpose of this letter, which is to 
request you reverse the decision not to fill this key position. Concerns about this issue were 
raised by several regions at the most recent BIA Tribal Budget Advisory Council meeting 

Red Lake is particularly concerned about the Pay Cost issue. Pay Costs represent the only 
source of critical core service funding which receives an annual upward adjustment. Although 
these increases have themselves been sharply reduced the last thr^ years, to preserve our ability 
to receive fiiture adjustments it is essential tW the Pay Cost data be compiled and submitted 
timely. At least one time (FY 2002 to be exact), tribes received only 75% of their Pay Cost 
funds specifically because the OSG&SD and BIA failed to meet their obligations to protect tribes 
interests, 

The Regional Budget Officer plays a crucial rok in ensxtring tribes’ receive all of the financial 
resources due them - a critical part of the Federal Indian trust responsibility. Meeting this trust 
responsibility requires substantial effort and focus at the Regional level, and includes but is not 
limited to budget preparation, justification and monitoring for several fiscal years at one time. 


TRIBAL COt.TtCIL Oreunized April 18. ISIS (R,™*. CftMiaation t ny-lr. .J,aajxy e. IM9i 
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and gathering and processing requisite, time-sensitive data from tribes including budget 
justifications, unm et needs, pay costs, and recently mandated increases in financial reporting to 
the Office of Management and Budget. The need to fill the Midwest Region Budget Officer 
position is clear. Thank you. 


Sincerely, 



Chairman 


Red Lake Band of Chippewa Indians 


cc: Michael Olsen, Principal Deputy Assistant Secretary for Indian Affairs 

Brian Pogue, BIA Director 
Debbie Clark, BIA Chief Financial Officer 
Terry Virden, BIA Midwest Region Director 
Ken Reinfeld, Office of Self Governance and Self Determination 
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PAY COST WORKSHEET 


Red Lake Band of Chippewa Indiana CY 2006 Pay Cost Data 
TPA BASE SALARIES <$iN THOUSANDS) 


PRGM 

CODE 

PROGRAM TITLE 

BASE 

SALARIES 

39220 

Other AW to Tribal Govt. 

51.042.00 

■ElSSi 

Consolid. Tribirt Govt Pnj (CTGP) 


39250 

New Tribes 


39280 

QSSSSSiaHBHHHi 

371,964.00 

®270 

Contact Support 

1,440,636.00 


ri-nrrTwrwi— 

1,863.642.00 


39310 

r oi'irraiTrTTmii 


39320 

ICWA 


39330 

Welfare A^istance 

38,815.00 

3M70 

Housinq Improvement Prs. 

12,000.00 



P II 1 


39110 

Scholarships 

82.345.00 

39140 

Johnson O'Malley 


39130 

Adult Education 

206.412.00 

39120 

TCCC's 


39190 

Other, Education 



II 1 lllilhlhl 

MEnxsziial 


1 39430 

Communitv Fire Protect, 

202.887.00 


•PUBLIC ^ETY 8. JUSTICE* 

202,887.00 





1 38536 

Job Placement & Training 



Economic Development 

51.796.00 

39550 

Road Maintenance 

267,249.00 

36730 

Housing Development 

• 1? i: L* 1 • ! 1 U 



— 1 1 1 1 




223.296.00 


Agriculture 


39630 

Forestry 


39640 

Water Resources 

72,098.00 

39650 

Wildlife/ParKs 

153.392.00 

39660 

Uinerals/Mining 




1,104,115.00 1 
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PAY COST WORKSHEET 


39710 

Taisrt Svcs., General 


39720 

Other Rights Protecfion 


39770 

Other Real Estate Svcs. 

102,172.01 


Probate 


39740 

Environ. Quality Svcs/. 


39750 

ANILCA 


39760 

ANCSA 



TRUST SERVICES* 



39810 

Executive Direction 

47,500.00 

39820 

Admin. Services 

78,052.00 

39^ 

1 1 h 1 1 1 1 !■■■■■— 




1 128,552.00 1 

pflHK&i ^ a 1 



NONTPA 

OTHER-RECURRING 


PROGRAM TITLE 


ISEP /Femtula Funds) 


ISEP (Program Adjustments) 


Eariv ChikthocxJ D^lopment 


Student Transportation 


Institutionalized Dissbied 


Facilities Operations 


Area/Aqency Technical Support 


Operating Grants 


Technical Assistance 


Endowment Grants 


•EDUCATION* 



Irrigation O&M 


Western Washington (Boldt) 

llllllllllllllllllll^^ 

Columbia River 


KiamaOi Conservation Program 


Great Lakes Area Res. Mgmt 


us/Canada Pacific salmon 


Upper Columbia United Tribes 


Lake Roosevelt Management 


Fish Hatchery Operations 

■■IESSESI 

Fish Hatchery Maintenance 


Tribal Mgmt Development Program 


•RESOURCE MANAGEMENT* 

135^680.(30 

I""" ••*TOTAL-ORP«* “ 

135,680.00 
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PAY GOST WORKSHEET 


NON-RECURRING: ($IN THOUSANDS) 


Noxious Weed Eradiration 


Gila River Farms Project 



277,019.00 

Fire Preparedness 

329.055.00 



Unresolved Hunting & Fishing Rights 


Minerals & Mining 




1 'RESOURCE MANAGEMENT* i 

606.074.00 


Water Rights Negotiations/Litigation 


Real Estate Services 


Environmental Management 


Navaho/Hopi Settlement 




1 “TOTAL -NRP" 

608.0744W 


SPECIAL PROGRAMSff>OOLED OVERHEAD 



Hi 


Substance Abuse 



Law Enforcement Initiatrve 



*PUBUC SAFETY & JUSTICE* 

1,822,309.00 


United Tribes Technical College 


‘COMMUNITY DEVELOPMENT* 



Facilities Ooerations 

194,939.00 

Facilities Maintenance 



194.939.00 

I *TOTAL PROGRAMSIPOOLEO* I 

2 ^ 17 , 218.00 


FEDERAL HIGHWAY TRUST FUND 


IRR PROGRAM 


TOTAL IRR 

1 405.310.00 1 



1 4.328,440.00 | 

***TOTALORP*** 


"TOTAL NRP" 

■■Eisszssa; 



1 TOTAL IRR 1 

1 405,310.00 1 


1 GRAND TOTALI 7.490.752^66 I 
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RESOLUTION OF THE BIAmtIBAL BUDGET ADVISORY COUNCIL CALLING 
FOR A PAY COST ANALYSIS AND REPORT AND REIMBURSEMENT TO TRIBES 
FOR ANY PAY COST SHORTFALL 

WHEREAS, the BFA Budget Advisory Council was established in 1999 to facilitate tribal 
government participation in the planning of the BIA budget and includes two tribal 
representatives from each of the 12 BIA regions; and 

WHEREAS, self-rule by American Indians and Alaska Natives within the United States as 
separate sovereign governments predates the formation of the United States and these 
governments are acknowledged to be separate sovereign governments in Article I, Section 8 of 
the United States constitution; and 

WHEREAS, through treaties and other agreements, and in exchange for appropriating From 
American Indians and Alaska Natives for its use vast tracts of land and the resources of those 
lands, the United States has accepted certain fundamental trust obligations to American Indians 
and Alaska Natives, including providing health care, education, housing social welfare, law and 
order, transportation, and many other services to American Indians and Alaska Natives; and also 
has accepted the role of trustee and manager of resources owned in trust by the United States for 
the benefit of American Indians and Alaska Natives; and 

WHEREAS, the Snyder Act, 25 U.S.C. Section 1 3, and other sections of law encodify these 
obligations to American Indians and Alaska Natives, and the Indian Reorganization Act of 1934, 
25 U.S.C. Sections 450 et seq., requires the Secretary of the interior to consult with tribal 
governments on Federal funding concerning programs for American Indians and Alaska Natives; 
and 

WHEREAS, the largest component of the Bureau of Indian Affairs (BIA) budget, the Tribal 
Priority Allocations (TPA) account, provides direct funding for tribes to provide vital 
governmental services to Indian people, including law enforcement, justice, fire protection, 
education, social services, and resource management; and 

WHEREAS, tribes are locked in a desperate struggle to protect the funding levels provided for 
these services, especially since the crippling, ncariy $100 million cut in the TPA in FY 1996, 
with only one minor, general increase in the TPA since that time (FY 1 998), and with the result 
that each tribe's TPA funding is less today than it was a decade ago; and 

WHEREAS, the only general increase tribes could count on each year was a cost of living 
increase, known as the 638 Pay Cost account, and which is similar to what the Administration 
and Congress provide for federal workers employed by federal agencies each year; and 

WHEREAS, due to federal administrative oversight and through no fault of the tribes, tribes 
received only 75% of their 638 Pay Cost funding in FY 2092; and 

WHEREAS, due to an Administration decision, tribes received only 15% of their 638 Pay Cost 
funding in FY 2003, and are slated to receive only a small portion of their 63 S Pay Costs in FY 
2004; and 
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WHEREAS, because there have been no general TPA increases (except the minor one in FY 
1 998), tribes cannot absorb this repeated loss of pay cost increases without drastically cutting 
already inferior services to Indian people; and 

WHEREAS, Title 25 of the Federal Code of Regulations, Part 1 2. Section 34 mandates that a 
tribal government which assumes the federal fiinctions of law enforcement must pay its tribal 
law enforcement officers at least the same salary as a BIA officer performing the same duties 
("Any contract or compact with the BIA to provide taw enforcement services for an Indian tribe 
must require a law enforcement officer to be paid at least the same salary as a BIA officer 
performing the same duties." 25 CFR 12.34); and 

WHEREAS, it is grossly inequitable and irresponsible for federal agencies like the BIA and 
0MB to fail to request from or defend before Congress parity in pay cost tunding between 
federal and tribal employees; and 

WHEREAS, it is grossly inequitable and irresponsible for the federal government to withhold 
Pay Cost increases to tribal programs but provide Pay Cost increases to federally-administered 
programs while at the same time the federal regulations require tribes to meet pty parity 
requirements; and 

WHEREAS, the failure of the BIA, 0MB and the Congress to ensure that Pay Cost parity 
between federal and tribal employees is protected seriously undermines the federal Indian policy 
that favors, pursuant to Public Law 93-638, as amended, the assumption by tribes of programs, 
functions, services and activities formerly carried out by federal employees. 

NOW THEREFORE BE IT RESOLVED, that the Pay Cost analysis and report, in the format 
as proposed by the Red Lake Band of Chippewa Indians it its January 6, 2005 letter to Assistant 
Secretary Dave Anderson, be completed as soon as possible, and be distributed to the tribes. 

THEREFORE BE IT FINALLY RESOLVED, if any tribe received less Pay Cost dollars in 
2002 through 2005 than the percentage distribution to the BIA dictates, then the Bureau of Indian 
Affairs shall reimburse those tribes who were shorted. 

CERTIFICATION 

The foregoing resolution was adopted at a meeting of the BIA/Tribal Budget Advisory Council 
at San Marcos Resort in Chandler, Arizona on February 17, 2005 a quorum present. 
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D«bbie Clark 

£>q)uty Assistant Secretary for Budget 
Bureau of Indian AfSdrs 
' ■ ■ ■ ' IW » C Street NW 

Washington, D.C. 20240 


Dear Debbie: 

As you requested, attached is a letter dated December 24, 2002, fiom Acting Principal Deputy 
Assistant Secretary Woodrow Hopper. As we informed you at the budget meeting last Friday, 
Mr. Hopper stated in this letter that Red Lake received only 15% of its Pay Costs in FY 2003, 
This letter was in response to our letter to BIA Director Terry Virden dated September 4, 2003 
(copy also attached). It should be clear from examining drese two letters, that there is a m^or 
discrepancy in the Cost figures we received in CY 2003, versus the percentages you spoke of 
at the meeting. 

You indicated that upon receipt of Mr. Hopper’s letter, you vrould investigate Red Lake’s Pay 
Cost allocations to determine if Red Lake received less than it should have in FY 2002 - 2005, 
and what adjustments may be due. In conducting this investigation, please bear in mind that Red 
Lake is a calendar year tiibe, and usually receives one Pay Cost allocation each year fiom the 
Office of Self Governance and Seif Detennination. Per the terms of our Self Governance 
Agreement, this allocation shoul d represent t he distribution for the calendar year. 

As you investigate the Pay Cost discrepancies, I ask that you send me the following information 
as soon as possible (please fax to me at 218/679-3378); 

1. ) For each of the years FY 2002-2005, what was the actual percentage allocation of calculated 
Pay Costs that the BIA received, as well as the dollar amount; 

2. ) What is the exact formula the BIA used when calculating its Pay Cost requests for each of the 
years FY 2002-2005; 



Debbie Clark 
Febtuaiy 22, 2005 
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3. ) From the formulas and calculations identified in Item (2) above, »*at were the resultant 

dollar tea Pay Costs attributable to Red Lake be/or 0 any reductions, for each of the years 

FY 2002-2005; arid, 

4. ) What ia the allocation methodology for Self Governance tribes like Red Lake, wiiose 
a^eements are based on the calendar year. 

I thanfc you in advance flw your assistance with the above. 



Darrell Seki 
Treasurer 

Red Lake Tribal Ckimicil 


cc: Chairman Floyd Jourdain, Jr. ' 

Secretary Judy Roy 

Red Lake Tribal Council District Representatives 

Terry Virden, BIA Midwest Region Director 

Bill Sinclair, Director of Self Governance and Self Determination 
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February 16, 2006 


Honorable Conrad Bums, Chairman^ 

Honor^ie Byron Dorian, Ranking Member 

Senate Appropriations Subcommittee on Interior and Related Agencies 
SD-131 

Washington, D.C. 20510 

Rc; Pay Costs in FY 2006 Interior Appropriations Act 
Dear Chairman Bums and Ranking Member Dorgan: 

Thank you for enacting in FY 2006, for the first time since FY 2002, fiill fixed cost 
funding including pay costs. We must inform you, however, that the BIA has once again 
thwarted your intention and paid the.Red Lake Band of Chippewa Indians (the "Tribe") 
less than 40% of the Tribe's reported pay costs for FY 2006. 

The Tribe submitted its FY 2006 pay cost worksheet in October of 2004 to then Assistant 
Secretary for Indian Affairs Dave Anderson. Included in our worksheet was $7.5 million 
in ciigiblc salaries from which our FY 2006 pay costs were to be calculated. That should 
have generated a pay cost allocation to the Tribe in FY 2006 of $262,500. Instead, BTA 
allocated only $97,262 to the Tribe. 

We know $97,262 is far less than we should have received. In FY 2000 for example, Red 
Lake received $1 53,895 in Pay Costs, and this was Ixforc the Tribe's new detention 
facility opened with more than 30 FTEs, which were eligible for pay costs in FY 2006. 
We have tried to get from the BIA the formulas they use in reporting and allocating pay 
costs, but they will not provide them to us. Wc know, however, what we timely reported 
to BIA consistent with SiA's uniform reporting requirements as our pay costs for FY 
2006, The $262,500 wc believe was owed the Tri^ assumes a pay cost 
percentage increase of 3.5% for our FY 2006 $7.5 million in payroll salaries. 

When the Tribe inquired last week of BlA's Office of Self Governance why Red 
Lake received such a small amount of the FY 2006 Pay Cost funds, we were told 
that some other tribes fmled to submit any Pay Cost data to BIA For FY 2006, so BIA 
decided to take the full funding that Ae I^esident requested based on reported pay cost 
data and that the Congress appropriated based on reported pay cost data, and instead 
distribute the pay cost funds to every tribe regardless of whether they had submitted pay 
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Honorable Conrad Bums, Chairman 
Honorable Byron Dorgan, Ranking Member 
February 16, 2006 
Page 2 


cost data or not. That means the "fiiil funding" of reported pay costs of tribes like Red 
Lake was reduced, arbitrarily by BIA. 

The Red Lake Band objects to BlA’s redistribution of die pay cost increases appropriated 
by Congress. We do not believe BIA had authority to redistribute these Rinds in a 
manner difl'erent than they were requested and appropriated. The Tribe desperately 
needs our fiill amount of pay costs, based upon the pay cost information we reported 
and supplied to the BIA, and which Congress subsequently enacted. We have already 
suffered serious and irreparable harm Rom pay cost shortfalls going back to FY 2002. 

We know you are concerned about the damaged caused when fixed costs are not folly 
funded, llic Red Lake Band was diligent in supplying the requisite FY 2006 pay cost 
data to the BIA. We now ask for your assistance to ensure Red Lake gets our foil amount 
of pay cost funding in F Y 2006 and following yeans, consistent with the intent of 
Congress. ' ■ 

I thank you in advance for your assistance with my request. 

Sincerely, 


Floyd Joufdain, J*/ 

Chairman 

Red Lake Band of Chippewa Indians 

Cc: Honorable Jim Cason, Associate Deputy Secretary 

Honorable Norm Coleman, United States Senator 
Honorable Mark Dayton, United States Senator 
Honorable Collin Peterson, United States Representative 
Honorable Richard Pombo, Chaiiman, House Committee on Resources 
Honorable Nick Rahall, Ranking Member, House Committee on Resources 
Honorable John McCain, Chairman, Senate Committee on Indian Affairs 
Honorable Byron Dorgan, Vice-Chairman, Senate Committee on Indian Affairs 
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February 16, 2006 


Honorable Charles Taylor, Chairman 

Honorable Norman Dicks, Ranking Member 

Hou^ Subcommittee on hiterior, ^vironment and Related Agencies 

B-308 Rayburn House Office Building 

Washington, D.C, 20515 

Re: Pay Costs in FY 2006 Interior Appropriations Act 
Dear Chairman Taylor and Ranking Member Dicks: 

Thank you for enacting in FY 2006, for the first time since FY 2002, fijll fixed cost 
funding including pay costs. We must inform you, however, that the BIA has once again 
thwarted your intention and paid the Red Lake Band of Chippewa Indians (the "Tribe") 
less than 40% of the Tribe's reported pay costs for FY 2006. 

The Tribe submitted its F Y 2006 pay cost worksheet in October of 2004 to (hen Assistant 
Secretary for Indian Affairs Dave Anderson. Included in our worksheet was $7.5 million 
in eligible salaries from which our FY 2006 pay costs were to be calculated. iTiat should 
have generated a pay cost allocation to the Tribe in FY 2006 of $262,500. Instead, BIA 
allocated only $97,262 to the Tribe. 

We' know $97,262 is far less than we should have received. In FY 2000 for example. Red 
Lake received $153,895 in Pay Costs, and this was before the Tribe’s new detention 
facility opened with more than 30 FTEs, which were eligible for pay costs in FY 2006, 
We have tried to get from the BIA the formulas they use in reporting and allocating pay 
costs, but they will not provide them to us. We know, however, what we timely reported 
to BIA consistent with BIA*s uniform it^orting requirements as our pay costs for FY 
20(W. The $262,500 we believe wa.s owed Ihe Tribe assumes a pay cost 
percentage increase of 3.5% for our F Y 2006 $7.5 million in payroll salaries. 

Wlien the Tribe inquired last week of BIA's Office of Self Governance why Red 
Lake received such a small amount of the FY 2006 Pay Cost Hinds, we were told 
that some other tribes failed to submit any Pay Cost data to BIA for FY 2006, so BIA 
decided to take the full funding that the President requested based on reported pay cost 
data and that the Congress appropriated based on reported pay cost data, and instead 
distribute the pay cost funds to every tribe regardless of whether tliey had submitted pay 
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Honorable Charles Taylor, Chairman 
Honorable Nonnan Dicks, Ranking Member 
February 16, 2006 
Page 2 

cost data or not. That means the "fiilj funding" of reported pay costs of tribes like Red 
Lake was reduced, arbitrarily by BIA. 

The Red Lake Band objects to BIA's redistribution of the pay cost increases appropriated 
by Congress. We do not believe BIA had authority to redistribute these funds in a 
manner different than they were requested and appropriated. The Tribe desperately 
needs our full amount of pay costs, based upon the pay cost information we reported 
and supplied to the BIA, and which Congress subsequently enacted. We have already 
suffered serious and irreparable harm from pay cost shortfalls going back to FY 2002. 

We know, and greatly appreciate, the fact that in each of the last three Interior 
Appropriations bills, you expressed the Subcommittee’s concerns about providing less 
than full fixed cost funding. The Red Lake Band was diligent in supplying the requisite 
FY 2006 pay cost data to the BIA. We now ask for your assistance to ensure Red Lake 
gets our full amount of pay cost funding in FY 2006 and following years, consistent with 
the intent of Congress. 

I thank you in advance for your assistance with my request. 

Sincerely, 


Floyd Jourdain, Jr. 

Chairman 

Red Lake Band of Chippewa Indians 

Cc: Honorable Jim Cason, Associate Deputy Secretary 

Honorable Norm Coleman, United States Senator 
Honorable Mark Dayton, United States Senator 
Honorable Collin Peterson, United States Representative 
Honorable Richard Pombo, Chairman, House Committee on Resources 
Honorable Nick Rahall, Ranking Member, House Committee on Resources 
Honorable John McCain, Chairman, Senate Committee on Indian Affairs 
Honorable Byron Dorgan, Vice-Chairman, Senate Committee on Indian Affairs 
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TESTIMONY OF THE HONORABLE FLOYD JOURBAIN 
CHAIRMAN, RED LAKE BAND OF CHIPPEWA INDIANS 


FLOVD JOURUAiN. JR., Clieinnan 
.TIOTY KOY. SeaWtfy 
QARKSLt. r> SEKl. SfL. treuui«r 

DISTRICT HEPRESENTATTVESi 
a,!>-?0SD HARDY 
OLBNDA J. MAJWlN 
JULIUS ■TOADY’ THUNDER 
AbtEN PEUaBRTON 
DONALD E. DBSJABIAJT 
DONALD J MAY 

WILLIAM •BILLY’ GRSaNB 
RICHARD BABRSrr. SR. 

ADVISORY COWCILs 


Before the House Appropriations Subcommittee on Interior, Environment, and Related Agencies 
Regarding the FY 2006 BIA, IHS, and EPA Budgets, March 30, 2006 

Mr. Chairman, I thank you and the other distinguished members of the Committee for this 
opportunity to provide testimony on behalf of the Red Lake Band_ of Chippewa Indians. On 
behalf of the people of Red Lake, who reside on our reservation in northern Minnesota, we 
respectfiilly submit that the budget appropriation process represents for us the major avenue 
through which the United States government ftiifiils its trust responsibility and honors its 
obligations to Indian tribes. We must depend on you to uphold the trust responsibility which 
forms the basis of the government to government relationship between our tribe and the federal 
government. The Red Lake Band of Chippewa Indians requests $2.8 million in additional FY 
2007 Rmding from the Department of Interior for Red Lake’ s programs. 

Red Lake is a fairly large tribe with 10,000 membeis. Our 840,000 aae reservation is held m 
trust for the tribe by the United States. While it has been diminished in size, onr reservation has 
never been broken apart or allotted to individuals. Nor has our reservation been subjected to the 
criminal or civil Jurisdiction of the State of Minnesota. Thus, we have a large land area over 
which we exercise full governmental authority and control, in conjunction with the United 
States. 

At the same time, due in part to our location far ftom centers of population and commerce, 
we have few jobs available on our reservation. While the unemployment rate in Minnesota is 
about 4%, ours remains at an outrageously high level of more than 50%. The lack of good roads, 
communications, and other necessary infrastructure continues to hold back economic 
development and job opportunities. 

The President’s FY 2007 budget request for Indian programs falls far short of what tribes 
throughout Indian Country actually need. It especially frills short for tribes, like Red Lake, who 
are located in remote areas far f^m major maikets. "fhe following testimony highlights some of 
the most critical needs of the Red Lake Band of Chippewa Indians in FY 2007. 


Tribal Priority Allocations (TPA) j. 

Tribal governments have suffered terrible and unprecedented erosion m federal hinding tor 
their critical core governmental services in the last decade. These services, includmg law 
enforcement, fire protection, courts, road maimenance, resource protMtion, and education and 
social services, affect the every day lives of people in Indian conununities. 

Tribes are locked in a desperate struggle to protect the funding levels provided for these 
services, especially since the crippling, nearly $100 million cut in the TPA in FY 1996. 
Although the President’s budget has occasionally requested an increase in the TPA, in fact, 
except for a few targeted exceptions, none of lhe.\e increases ever go to tribes ' existing TPA 
programs to offset inflation. Instead, these increases go to fund new tribes and for certain 
internal tran.sfers and uncontrollable costs. There has been only one small Genera! Increase in the 
TPA over the past decade - and that occurred in FY 1 998, 

Further exacerbating the situation, tribes’ core service funding has been subjected to 
permanent, across-the-board reductions each year, as well as permanent, targeted reductions such 
Testimony of Hon. Floyd Jounlain Jr. on Presidents Budget Request for FY 2007 t 
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as the FY 2004 reduction in tribal funding used to finance tlie BIA bureaucracy s Moiroahon 
Technology upgrades. Additional, steep, TPA cuts are proposed m FY 2007 for BIA Wel^e 
Assistance, Johnson O’Malley, Coimnunity Fire Protection, Roads Maintenance, and other BIA- 
funded programs. It has become a major task each year just to count up the numb^ of ways the 
TPA is being cut. We strongly oppose these cuts and ask the Committee to restore them. 

As a result of the above, tribes’ core ^rvice funding is far less, in real terms, than a decade 
ago Critical services continue to be eroded, seriously undermining our ability to provide 
mmimal public Safety, security, and well-being for people who already struggle to survive under 
some of the worst living stands^s in America. It may be the case that ^me federal agencies can 
absorb all of these cuts, but tribes like Red Lake cannot - we have reached the breaking point. 

Let me provide an example of how real the funding crisis for basic services is at Red Lake. 
Below is a table showing TPA funding versus actual expenditures for just two of our critical 
service programs. Community Fire Protection and Tribal Courts. 


Red Lake 
Program 
Fire Protection 
Tribal Courts 
Totals 


CY2005 CY2005 CY200S 

Actual TPA Actual Actual 

RIA Budget Expenditures Shortfall* 

$42,500 $374,448 ($331,948) 

$246.900 $579.341 f $332,441) 

$289,400 $953,789 ($664389) 


CY2005 CY2005 

Unmet Total 

Need** Need 

$599,979 $931,927 

$765.000 $1.097.441 

$1,440,762 $2,045,488 


* The actual shortfall, $664,389 for just these two programs, had to be taken from other Tribal 
programs, sharply reducing services provided by those programs. 

** The Unmet Need for Fire Protection is primarily to renovate two fire station bmldings due to 
^e and deterioration. The Unmet Need for Tribal Courts is primarily for additional staff to 
resolve a tremendous backlog of more than 1,000 cases. 

The above example illustrates the damage caused by the cuts to the TPA. The only solution 
to this crisis is a General Increase in the TPA, to be distributed to all tribes. Die increase should 
be no less than 5% ($39 million) over the FY 2006 enacted level. This amount will not come 
close to replacing funds lost to inflation and budget cuts, but will provide a good start. We also 
concur with the Committee that the BIA’s budget restructuring makes it difficult for tribes to 
track changes to the TPA, and we request better transparency in future budget submissions. 


P.L. 93-638 Pay Costs 

The failure to fully fond tribes’ uncontrollable costs (especially Pajf Costs) during the last 5 
fiscal years has caused serious and irreparable harm to tribal core service programs. Due entirely 
to an error made by the Interior Department, tribes got only 75% of their Pay Costs in FY 2002. 
Due to an Administration decision, tribes received only about 30% of their Pay Cost funding in 
FY 2003-2005, and we’re slated for yet another cut in FY 2007. When combined with the cuts to 
the TPA described above, our desperation should be understood. We greatly appreciate the 
Committee's concerns, expressed in each of the last three Interior Appropriations bills, about 
providing less than full fixed cost funding, and the Committee’s urging the President to request 
full funding of uncontrollable costs in all future budget submissions. 

Thank you for enacting in FY 2006, for the first time since FY 2002, foil fixed cost 
ftinding including pay costs. Wc must inform you however, that the BIA has once again 
thwarted your intention and paid the Red Lake Band less than 40% of our reported pay costs for 
FY 2006. We understand the reason for this was that BIA failed to collect and report Pay Cost 
data from all tribes, in part due to a conscioas decision of BIA not to fill several of its regional 
budget officer positions. The fact that BIA failed in its responsibility to completely report our 
Pay Cost needs in FY 2002, and now FY 2006 (and very possibly other years), is unacceptable. 

Tribes have been dealt a double blow witli regard to Pay Costs. First, we’ve been subjected to 
Testiinony of Hon. Fioyd Jourdain Jr. on President’s Budget Request for FY 2007 2 
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partial funding of Pay Costs going back to FY 2002, Second, the BIA has failed to properly 
report the full amount of Pay Costs we were due. Red Lake has studied these Pay Cost shortages 
care&ily, and we have briefed Committee staff about them. We ask your help to do the 
following: 1) Oirect the BIA to immediately review the FY 2007 Pay Cost data it submitted, to 
determine if BIA yet again requested less Pay Cost funding for tribes than it should have; 2) 
Provide a specific earmark to Red Lake in the amount of $165,238, representing the amount of 
FY 2006 Pay Costs we believe we were unjustly shorted; and 3) Provide full fixed cost funding 
in FY 2007, and tel! the Administration that shorting fixed costs will no longer be tolerated. 


Contract Support Costs 

Contract Support Cost (CSC) funds are critical for tribes to successfully operate programs 
under self-determination policy. The Administration and Congress have historically underfunded 
tribes’ CSC, The CSC account is pre-sently funded at less than 90% of need. No other entity the 
federal government contracts with is shorted on its overhead costs. We support the President’s 
decision to request an increase of $19 million for contract support in FY 2007. 


Health Services 

The President’s FY 2007 IHS request is $4 billion, an increase of $124 million over FY 
2006. This Includes anticipated offsets fern insurance collection of $678 million and diabetes 
pants of $150 million, leaving a net request for budget authority of $3.2 billion. This modest 
increase is in actual fact a painfiilly sharp funding cut in real dollars. 

In just the last five years, the IHS service population has risen by about 1 1.5% (with at least 
30,000 new patients each year), while medical costs have risen by about 15% each year. We’re 
falling further and further behind, and this is reflected in diminished health and well-being of our 
people. I am sure you are familiar with some of the American Indian health statistics, such as our 
rates being the highest in the nation for cardiovascular disease, diabetes, tuberculosis, Sudden 
Infant DeSt Syndrome, obesity, and tobacco use. Our average life span is 6 years less than other 
Americans. Our infant mortality and unintentional death rates are two-times, teen suicide rate 
three-times, and alcoholism five-times that of the rest of America. These statistics can be directly 
tied to chronically inadequate federal funding. 

Health care expenditures for Indian people are far below 50% of the per capita health care 
expenditure for mainstream America, and only 50% of per capita expenditures for federal 
prisoners. As the Administration and Congress continue to cut health services to Indian people 
by not providing funding levels even remotely in line with inflation, the rates of illness and death 
from disease will pow worse each year. The FY 2006 IHS “Needs Based Budget” is $19.7 
billion. We ask that the Committee reallocate funding priorities so as to significantly address this 
deficiency with substantial ftmding increases this year. In no case should the FY 2007 increase 
be less than the $200 million. We stron^y oppose the President’s request to eliminate the Urban 
Indian Health Program. There was no justification provided for this request, and this propam is 
critical for tribal members residing in urban areas. Finally, we ask for the Committee’s support 
to reauthorize the Indian Healthcare Improvement Act. 


Circle of Flight Program 

The Circle of Flight Tribal Wetland & Waterfowl Enhancement Initiative, under the BlA’s 
Other Recurring Propams category, was again eliminated by the President in his FY 2007 
budget request. The Circle of Flight has been one of Interior’s top trust resource programs for 15 
years. Elimination of the Circle of Flight would cripple Great Lakes tribes’ ability to continue 
successful partnerships which have benefited a diverse array of wildlife and associated habitats. 
We greatly appreciate the Committee’s recognition of the importance of the Circle of Flight by 
re.storing fimding in FY 2003-06. We again ask that you restore this program to the BiA’s FY 
2007 budget to at least the FY 2006 level of $600,000, and to consider providing the FY 2007 
Testimony of Hon. Floyd Jourdain Jr. on President’s Budget Request for FY 2007 3 



122 


requested amount of $1.1 million. 

Housing Iniftrovemeiit Program (HIP) 

Housing is one of the most basic needs of every American. Funding for BIA’s HIP program 
is terribly inadequate and has remained flat at about $19 million each year. Red Lake recently 
submitted its 2W3 HIP Work Plan Re^rt to the BIA documenting 188 f^iiies in need of 
housing upgrades or replacement, for which the BIA is responsible to assist with. The total need 
documented for just BIA’s share of housing repair and new housing at Red Lake was $1.2 
million, yet Red Lake received less than $1,000 in each of the last years from HIP. We ask 
the Committee for a specific earmark of $1.2 million for Red Lake in FY 2007, and that the BIA 
HIP budget be increased to at least $32 million. 

Law Enforeement and Comreunitv Fire Protection 

The President’s FY 2007 budget tor Indian Coun^ Law Enforcement requested $8.1 million 
for repair of dilapidated detention facilities, $2.7 million for new detention facility operations, 
and $1.8 million for high crime areas. While vre support these increases, they do not begin to 
address Law Enforcement base shortfalls, which grow worse each year due to inflation, annual 
rescissions, and Pay Cost cuts. On top of this, most COPS grants, which provided critical sworn 
officer positions, have expired or will expire by the end of this year. A.t the same time, crime 
rates in Indian Country are rising, drug problems have become epidemic, tribes have increased 
homeland security responsibilities, and court case backlogs are monumental. Tribes simply do 
not have the resources, at current levels, to combat these problems. 

Law enforcement expenditures at Red Lake in FY 2005 were about $2.1 million, with BIA 
funding levels at about $1 .6 million. The short^l of about $.5 million had to be taken from other 
programs. It’s been difficult for us to hire and keep good cops on the street because funding 
shorties prevent us from being able to offer competitive wages. We request additional law 
enforcement funding of $500,000 in FY 2007 to make up this shortfall. 

We are very concerned about the President’s FY 2007 intent to eliminate funding for 
Community Fire Protection. Our tribe ia solely responsible for fighting fires on our reservation 
and protecting peoples’ lives, on an annual BIA funded budget of $42,500. I cited above, the 
huge disparity between BIA funding and actual expenditures for CotMunity Fire Protection at 
Red Lake. We ask the Committee for a specific earmark for Red Lake in FY 2007 of $900,000. 

KPA Programs 

Water, wetlands, and the fish and wildlife which rely on them are precious to us. Red Lake is 
home to the sixth largest natural, freshwater lake in the United States and it is truly a national 
treasure. Red Lake is larger even than Lake Champlain, which as you know temporarily held the 
title of the “6® Great Lake” a few years ago. Two programs which are critical in our efforts to 
protect the environment at Red Lake are the Indian General Assistance program (GAP) and 
Section 106 Pollution Control grants (Section 106). The President’s FY 2007 budget continues a 
$4.5 million cut to GAP begun in FY 2006, despite an Adequate PART rating. We ask that you 
fund GAP in FY 2007 at no less than the FY 2005 enacted level of $62 million. The President’s 
request for FY 2007 Section 106 grants is S5.5 million over the FY 2006 level. However, the 
amount allocated to tribes like Red Lake has sh^ly decreased. The reason is each year more 
tribes become eligible for and receive this funding, but the tribal allocation formula stays the 
same. Thus fewer dollars go to tribes to conduct pollution control activities. We a.sk that in FY 
2007, you include language recommending no less than 15% of the Section 106 funds be made 
available to tribes. 

Thank you for allowing me to present, for the record, some of the most immediate needs of 
the Red Lake Band of Chippewa Indians in FY 2007, and for your consideration of the.se needs. 
Testimony of Hon. Floyd Jourdain Jr. on President’s Budget Request for FY 2007 4 
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Good morning Mr. Chairman, Mr. Vice-Chairman, and members of the Committee. My 
name is George T. Skibine, and I am acting Deputy Assistant Secretary Indian Affairs - 
Policy and Economic Development at the Department of the Interior (Department). I am 
pleased to appear before you this morning to present testimony on Tribal Self- 
Govemance. 

In 1988, Congress amended the Indian Self-Determination and Education Assistance Act 
(the Act) by adding Title III, which authorized the Bureau of Indian Affairs (BIA) and 
Indian Health Service (HIS) to enter into self-governance compacts for the first time 
under a demonstration project. Congress again amended the Act in 1994, adding Title 
rv, which established the permanent Tribal Self-Governance program within the 
Department. The 1994 amendments authorized federally recognized tribes to negotiate 
funding agreements with the Department for programs, services, functions or activities 
administered by the Bureau of Indian Affairs (BIA), and in certain circumstances, with 
other Bureaus of the Department. In 2000, the Act was again amended to include Titles 
V, which established permanent self-governance authority for the IHS within the 
Department of Health and Human Services. The 2000 amendments also included a new 
Title VI that provided for a study to determine the feasibility of conducting a Self- 
Governance Demonstration Project in other programs of the Department of Health and 
Human Services, which has since been completed. 

The Department strongly supports self-govemance as an exercise of tribal sovereignty 
and self-determination. Tribal self-govemance is a framework for progress because it 
empowers tribes to prioritize their needs and plan their futures at their own pace, 
consistent with their own distinct cultures, traditions, and institutions. Many tribes have 
made this choice, which is demonstrated by the fact that in 2006, the BIA has 91 funding 
agreements providing services to 23 1 tribes,' for a total of $300 million, which is a 
significant increase from a total of $27 million for the funding agreements with seven 
tribes made in 1991,^ the year the program began. 


' By BIA region, the number of funding agreements is as follows: Alaska, 26; Eastern, 1 ; Eastern 
Oklahoma, 1 1 ; Midwest, 9; Northwest, 20; Rocky Mountain, 1 ; Southern Plains, 8; Southwest, I ; Western, 
6; Pacific, 8. Neither the Navajo Region nor the Great Plains Region has self-governance funding 
agreements. 

^ The seven tribes that signed funding agreements in 1991 are the Absentee Shawnee Tribe of Oklahoma, 
Cherokee Nation, Hoopa Valley Tribe, Jamestown S’Kallam Tribe, Lummi Nation, Mille Lacs Band of 
Ojibwe, and the Quinault Indian Nation. 
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In addition to administering BIA programs, tribes have successfully negotiated funding 
agreements with the following agencies within the Department: the Bureau of Land 
Management,^ the Bureau of Reclamation,'* the National Park Service,^ the U.S. Fish and 
Wildlife Service,'’ and the Office of the Special Trustee for American Indians.’ Tribes 
are typically successful in obtaining these agreements where a compacted program is of 
special geographical, cultural, or historical significance to them, such as the agreement 
between the U.S. Fish and Wildlife Service and the Council of Athabaskan Tribal 
Governments (Council). This agreement allowed the Council to perform certain 
functions within the Yukon Flats National Wildlife Refuge, an area of special 
significance to it, during FY 2004-2005. 

As to non-Department programs, we understand that questions have been raised as to 
whether our self-governance policies should be made more consistent with the self- 
governance provisions governing IHS programs. In fact, the Department has been 
working with the Title fV Tribal Task Force to explore the need for amendments to Title 
rv. At this time, the approach embodied in the self-governance provisions applicable to 
Department programs should be evaluated carefully. 

At the Department, Tribal Self-Govemance for BIA programs is administered by the 
Office of Self-Govemance (OSG) in Washington, D.C. The OSG has eight permanent 
staff positions and operates annually on a budget of $1 .1 million, and was organized so as 
not to duplicate BIA field structure and operations. The OSG Director reports to the 
Deputy Assistant Secretary - Policy and Economic Development within the Office of the 
Assistant Secretary - Indian Affairs. The responsibilities of the OSG include approving 
tribes to participate in self-governance; negotiating annual funding agreements; ensuring 
audit compliance; providing financial management, budgeting, and accoimting services 
associated with self-governance funding; processing waivers of BLA regulations; 
preparing an annual report to Congress on the costs and benefits of self-governance; and 
developing and implementing regulations, policies and guidance regarding self- 
governance programs. In addition, we support the activities of the Self-Govemance 
Communication and Education Tribal Consortium, and the Assistant Secretary - Indian 
Affairs holds quarterly meetings with the Self-Govemance Advisory Committee to 
discuss and resolve issues of mutual interest and concern. 

One issue of recurring concern among compacting and contracting tribes has been 
contract support costs. The Department recently participated in the formulation of a 


’ Council of Athabascan Tribal Governments. 

Gila River Indian Community, Karuk Tribe of California, Duckwater Shoshone Tribe, and the Yurok 
Tribe. 

* The Grand Portage Band of Lake Superior Chippewa Indians, Lower Elwha S’Klallam Tribe, Tanana 
Chiefs Conference, and Yurok Tribe. 

‘ Council of Athabascan Tribal Governments and the Confederated Salish and Kootenai Tribes of the 
Flathead Reservation. 

’ Confederated Salish and Kootenai Tribes of the Flathead Reservation, and the Wyandotte Tribe of 
Oklahoma. 
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national policy in order to provide tribes, the BIA, and the OSG with guidance regarding 
this issue. The goats of the policy are threefold: 1) to stabilize funding to each tribe from 
year to year; 2) to expedite payment for each tribe; and 3) to respect the Act’s prohibition 
against reducing contract amounts from one year to the next. The policy accomplishes 
these goals by requiring that, subject to appropriations, a tribe be paid the same amount it 
was paid in the preceding year.. The policy allows the payment to be made very early in 
the fiscal year, and the only restriction is that the BIA must ensure the tribe does not 
receive more than 100% of its total requirements. The completion of this policy certainly 
represents forward progress in the area of self-govemancc, and we believe that it will 
significantly improve administrative flexibility and fiscal stability for tribes with funding 
agreements. To implement the funding aspect of this policy, the President’s 2007 Budget 
included a 14% increase for contract support costs. 

The Department believes the national policy on contract support costs will encourage 
non-participating tribes to think about exercising their option to take over BIA programs 
or portions of programs to promote self-governance on their reservations. For the last 
few years, the percentage of participating tribes has remained relatively flat, at about 50 
percent. The Department would like to get the percentage up and in BIA discussions 
with tribes, tribes have indicated that they would increase their overall participation if the 
issue of contract support cost funding was resolved. 

The Department looks forward to working with the Committee in order to make 
continued progress in Tribal Self-Governance. I would be happy to answer any questions 
the Committee may have. 


o 



